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CURRENT EVENTS. 





ComPETENCY OF WITNESSES — DEFECT OF 
Re.igious Betrer.—It appears from a news- 
paper report (Knoxville Jowrnal) that a cir- 
cuit court in Tennessee was recently con- 
fronted with the legal-religious question. 
What constitutes such a defect of religious 
belief as*will render a person incompetent to 
testify in a court of justice? The case has 
gone to the supreme court, and in the course 
of time we will hear from that body on the 
subject. Meanwhile we have abuudant leisure 
for speculation. 

It is well settled in England, that one who 
does not believe in a God, ‘‘ the rewarder of 
truth and avenger of falsehood,’’!is nota 
competent witness in a court of justice. The 
rule is sometimes otherwise stated ; in some 
of the States it has been materially modified, 
and in five or six, including Missouri, abol- 
ished altogether. Formerly, in England, only 
Christians were permitted to testify—Jews, 
Mohammedans, Pagans, all manner of ‘‘ mis- 
believers,’’ as well as unbelievers, were 
rigidly excluded. But there, as well as here, 
this severjty of the rule has been relaxed, 
and the only question which remains now is, 
whether public policy requires that it should 
be longer continued, even in its modified 
form, and whether the perfect liberty guar- 
anteed by free institutions does not require 
that it should be abrogated altogether. 

It is not a question of degree or amount of 
privation, loss or inconvenience, but of right. 
Those under the ban of this rule, whom we 
will call agnostics, that being the appellation 
usually adopted by them, may pass through a 
long life without suffering the least inconven- 
ience from this quasi disfranchisement. The 
question is, whether it is consistent with the 
spirit of our institutions, which guarantee per- 
fect freedom and absolute equality before the 
law to all manner of men, that one class should 
for opinion’s sake be singled out and de- 
barred from a right, or exempted from a 
duty, incumbent upon all others. Does pub- 
lic policy require that this distinction should 


1 Lord Hardwicke in Ormchund vy. Barker, 1 Atk. 48. 
Vol. 25—No. 22. 





be continued? Is it in accord with our scru- 
pulous abstention from all religious tests that 
we should continue this remnant of an effete 
system? Wethink not. The time is within 
living memory, when it was considered a 
reckless experiment to abrogate the disquali- 
fication of witnesses on account of interest. 
And yet the law and the country survived the 
total extinction of that rule. And so with 
the testimony of parties to a civil action, and 
it has now become well settled that the tribu- 
nal which is to decide upon the weight and 
effect of testimony may well be trusted with 
its credibility. The practical rule now is, 
‘* let everything go to the jury for what it is 
worth,’’ and we do not see why the crotchets 
of the agnostic should exclude him from the 
witness-box any more than those of the Mor- 
mon or Spiritualist, Chinaman or Budhist, 
do, the people who hold those extraordinary 
creeds. 

Whether the punishment denounced by the 
law against perjury is sufficient to exclude 
false testimony without the aid of a religious 
sanction is not a question now to be taken 
into account. If it is not sufficiently severe 
or sufliciently certain it should be made so by 
proper legislation. It is not proposed to 
absolve the agnostic from compliance with 
the forms exacted from other witnesses. He 
should be required to swear or affirm Ilke 
other people, and if in his eyes, the perform- 
ance is a mere folly that is his affair, the law 
holds him all the same to tell the truth, 
under the penalties prescribed for perjury. 

It is noteworthy that on this subject Ten- 
nessee is somewhat less progressive than 
some other States. In its constitution of 
1870, art. IX., § 2, itis provided that: ‘‘No 
person who denies the being of a God ora 
future state of rewards and punishments shall 
hold any office in the civil department of this 
State.”’ 

There has been no judicial exposition of 
this clause, and it is a little remarkable that 
the advanced thinkgrs on theological and 
philosophical subjects in Tennessee, to say 
nothing of sticklers for personal liberty have 
not been heard from on the subject. It is 
evidently on the cards, that in a partisan 
political crisis, the Bradlaugh question, which 
so long agitated the British Parliament, might 
well chance to be reproduced on the banks of 
the Cumberland river. 








506 THE CENTRAL LAW JOURNAL. 


[No. 22, 








NOTES OF RECENT DECISIONS. 





FEDERAL JURISDICTION—IMPAIRING OBLIGA- 
TION OF ContRacT—MonicipaL CoRPORATION 
—Monopory.—There was recently before the 
United States Circuit Court, for the Eastern 
District of Michigan, a case! involving the 
power of a municipal corporation to grant an 
exclusive franchise to a corporation for a 
long term of years, and in connection there- 
with a question of federal jurisdiction. The 
facts were, that in 1868 the city of Saginaw 
made a contract with the gas-light company 
by which that company should, upon terms 
unnecessary to state here, have the exclusive 
right to light the streets, etc., for a term of 
thirty years. In 1886, the city contracted 
with an electric light company for city and 
commercial lighting. The gas-light company 
filed a bill in the United States Circuit Court, 
and the case was heard on a motion for a 
preliminary injunction. 

These were two questions before the court: 
1. Whether a federal court had jurisdiction 
of the question; and 2. Whether the contract 
between the city and the company was valid 
and binding upon the city. 

Upon the first point, the court held that it 
had no jurisdiction by reason of the fact 
that one of the parties defendant, the electric 
light company, was a citizen of a different 
State from the plaintiff, upon the well estab- 
lished principle, that to give jurisdiction to a 
federal court on the ground of citizenship 
alone, all the parties properly plaintiffs must 
be citizens of a different State from that of 
which the parties properly defendants are 
citizens.2, The court, however, finds juris- 
diction over the question, in the fact that the 
case involves the well known clause of the 
Constitution of the United States: ‘‘No 
State shall pass any law impairing the obli- 
gation of contracts.’’ That federal courts 
have jurisdiction of all cases involving a vio- 
lation of this constitutional provision is too 
well settled to need the cftation of authori- 
ties. Was the action of the defendant city 
in 1886 in contracting with the electric light 


1Saginaw Gas-Light Company v. City of Saginaw 
(Sept. 17, 1886), The Reporter, vol. 22, p. 378. 

2 Strawbridge v. Curtiss, 8 Cranch, 267; Coal Co. v. 
Blatchford, 11 Wall. 172; Pacific R. R. Co. v. Ketch- 
am, 101 U. S. 289, 297; Removal Cases, 100 U. S. 457; 
Blake v. McKim, 103 U. S. 336; Shainwald v. Lewis, 
108 U. S. 158; Hyde v. Ruble, 104 U. S. 407: 





company in conflict with that clause? If the 
city had no greater power than a private cor- 
poration, its action would only have been, at 
the utmost, a breach of contract, for which 
the party aggrieved would have an ample 
remedy in the State courts. The question 
was whether the latter contract was really 
the act of the State through the instru- 
mentality of the city, for it is only a law of a 
State that can conflict with the clause under 
consideration.’ After an examination of the 
general law of the State, the charter of the 
city, enacted in 1867, the amendment of the 
charter in 187I, and the city ordinance in the 
same year re-affirming the contract of 1867, 
the court concludes that the State by its acts 
conferred upon the city the right to ‘‘cause 
its streets to be lighted,’’ but adds: ‘‘It is 
clear, however, that there is no authority ex- 
pressly given to confer upon any corporation 
an exclusive right to occupy its streets for a 
number of years.’’ Now if this means, as 
may fairly be inferred from the language em- 
ployed, that the acts of the State, 7. e., the 
charter of 1867, and the amendment to it of 
1871, did not confer upon the city the right 
to grant the exclusive privilege for thirty 
years, the act of the city so granting that 
privilege was ultra vires and void. It would 
seem, therefore, to be unnecessary to demon- 
strate, as the court does very fully, that the 
contract between the city and the gas-light 
company is the grant by the former to the 
latter of a monopoly, and for that reason 
void, so far as its exclusive feature is con- 
cerned. It is sufficient to show that the city 
has done athing which by the law of the 
State it had no power to do, and by a well 
settled rule of law its act in so doing is void. 
The contract of 1886 with the Electric 
Light Company was fully within the powers 
granted to the city by its charter; by it the 
city conferred no exclusive right and exer- 
cised no doubtful powers. The contract was 
beyond all question the act of the State, 
through the instrumentality of the city, and 
if the antecedent contract of the city with the 
gas-light company was valid, it undoubted- 
ly impaired the obligation of that contract. 
Therefore, it was certainly within the proper 


3 Railroad Co. v. Rock, 4 Wall. 177, 181; Knox v’ 
Exchange Bank, 12 Wall. 379; Tarver v. Keach, 15 
Wall. 67; Weston v. City of Charleston, 2 Pet. 462; 
Wright v. Nagle, 101 U.S. 791. 
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jurisdiction of the federal court to entertain 
the action and decide whether or not the 
last contract made by the city impaired the 
obligation of the former. 








THE PRESENT LAW OF RENT. 





Nature and Time of Payment.—Rent, which 
is an important incident of an estate for 
years and a lease, is defined to be a peri- 
odical return made by the tenant, either in 
labor, money or provisions, in retribution for 
the land that passes;' or itis in effect the 
price or purchase money to be paid for the 
ownership of the premises during the term,” 
which must be certain or capable of being 
reduced to a certainty by either party ;° and 
at common law it must issue out of the thing 
granted, and not be a part of the land itself,* 
though it is frequently reserved in a certain 
portion of the products,® and may also be re- 
served in labor,*as well as produce.’ 


1 2 Greenl, Cruise Real Prop. 72; Coke on Littleton, 
142 a; McGee vy. Gibson, 1 B. Monroe, Ky., 105. 

2 Fowler v. Bott, 6 Mass. 67; Stone v. Patterson, 19 
Pick. 476. Rentis a certain profit, either in money, 
provisions, chattels or labor issuing yearly out of 
lands and tenements in return for their use. Green v. 
Eales, Z. Q. B. 224 Tayb. hand & Terr. 369. 

3 2 Greenl. Cruise Real Prop. 72; Smith v. Tyler, 2 
Hill 648; Cross v. Tome, 14 Md. 247; Bowzer v. Scott, 
8 Black Ind. 36; Smith v. Colson, 10 Johns, N. Y.9; 
Dutcher v. Culver, 24 Minn., 548. 

42Greenl. Cruise Real Prop. 72; Coke on Littleton 
47; and compare Buszard v. Capel, 8 Barn and C. 141; 
Mickle v. Miles, 31 Pa. St. 20. 

5 See Ream v. Hamish, 45 Pa. St. 376; Butterfield v. 
Baker, 5 Pick. 522; Kier v. Peterson, 41 Pa. St. 357; 
Smalley v. Corliss, 37 Vt. 486; Buskirk v. Cleveland, 41 
Barb. 610; Dockham v. Parker, 9 Me. 137; 23 Am. Dec. 
547; Johnson v. Smith, 3 Pen. & W.496;S. C. 24 Am, 
Dec. 339; Lilley v. Fifty Associates, 101 Mass. 432. 

6 McGee v. Gibson, 1 B. Monroe 105; Boone Real 
Prop. 106. 

7McGee v. Gibson, 1 B. Monroe 105. Three 
kinds of rent, rent service, rent charge and 
rent seck, Taylor on Land and Tenant, 370; 
2 Greenl. Cruise Real Prop. 72, 1475; 3 Kent’s 
Com. 368; Coke 65; Cuthbert v. Kuhn, 3 Whart, 357; 
8. C. 31 Am. Dec. 513; Van Rensselaer v. Hays, 19 N. 
Y. 68; Hurst v. Lithgrow, 2 Yeates 24;S. C. 1 Am. 
Dec. 326; Distress for rent, 2 Washb. Real Prop. 11; 3 
Kent’s Com. 473; 2 Greenl. Cruise Real Prop. 88; 4 
Dane’s Abr. 126; Youngleload v. Lowry, 2 MeCord 8. 
Cc. 39; S.C.18 Am. Dec. 698; Diller v. Roberts, 13 
Serg. & R. Pa. 60; S.C. 15 Am. Dec. 578; Lichtenthaler 
v. Thompson, 13 Serg. & R. 157: S.C. 15 Am. Dec. 
581; Nosnins v. Paul, 4 Halst. N. J. 1103 8. C. 17 Am. 
Dec. 455; McCreery v. Clafflin, 37 Md. 435; 11 Am. 
Rep. 542; Hadden v. Knickerbocker, 70,Il]. 677; 22 Am. 
Rep. 80; Howe Sewing Machine Co. v. Sloan 87 Pa. St. 





When the time for payment of rent is not 
fixed by custom or by express stipulation, it 
is not due until the end of the term ;* but 
if payable in produce, payment should be 
made in a reasonable*time after the crops are 
gathered,® and payments made by the tenant 
on account of rent generally without any di- 
rection or agreement as to its application, will 
be applied by the law on the rent due at the 
time”, and not on the rent then accruing.” 
Rent may be made payable in advance,” but 
a custom to payin advance cannot be im- . 
ported into an express covenant to pay quar- 
terly,” though a lessor’s verbal agreement 
with the tenant to change, for a new consid- 
eration, the time of paying the rent from the 
beginning to the end of the month has been 
held valid ; and under a lease for years from 
a specific day, rent conditioned to be payable 
quarterly on certain days is not due until 
after midnight of such days; but where a 
lease, conditioned to be forfeited for non- 
payment of rent, provides no place for pay- 
ment, payment should be demanded by the 
landlord of the tenant on the premises just 
before sunset on the specified day.” 

Actions and Defenses.—In most cases an 
action of debt will lie for rent, under the 
common law practice," and an action of as- 


438; 30 Am. Rep. 376; Survival of remedy (as in War- 
ing v. Slingluff 63 Mo. 53) criticised 21 Cent. L. J. 107, 
entering through a window to distrain, 21 Cent. L. J. 
300. 
8’ Garvey v. Dobyns, 8 Mo. 213; Ridgley v. Stillwell, 
27 Mo. 128; Perry v. Aldrich, 13 N. H. 348; Gibbons v. 
Thompson, 21 Minn. 398; Boyd v. McCombs, 4 Pa. St. 
146; Hopkins v. Helmore 8 Ad. & E. 463. 

9 Brown v. Adams, 35 Tex. 447; Toler v. Seabrook, 
39 Ga. 14; Lamberton v. Stouffer, 55 Pc. St. 276; and 
See Dockham v. Parker, 9 Me. 127; s. c. 23 Am. Dec. 
547. 

10 Hunter v. Osterhoudt, 11 Barb. 33. 

ll Hunter v. Osterhoudt, 11 Barb. 33 Boone Reel 
Prop. 108. 

12 Rent payable in advance ona certain day may be 
paid at any time during that day; Smith v. Shepard, 15 
Pick. 147; s. c. Am. Dee. 547. 

13 Mitchell v. Weller, 1 Jur. 622. 

14 Wilgus v. Whitehead, 89 Pa. St. 131. If the ten- 
ant has paid the rentofthe termin advance he will 
not be liable to pay the same again to an assignee of 
the reversion; Stone v. Patterson, 19 Pick. 477. 

15 Ordway v. Remington, 12 R.I. 319; s. c. 34 Am. 
Rep. 646; Compare Sherlock v. Thayer, 4 Mich. 355. 

16 Jenkins v. Jenkins, 63 Ind. 416; s. c. 30 Am. Rep. 
229; Boone Real Prop. 108; and see Hartwell v. Kelly, 
117 Mass. 235: Chapman v. Harney, 100 Mass. 353. 

17 Duppa v. Mayo, 1 Sound 281; and see DeLancey 
v. Ga. Min, 12 Barb. 120;9 N. Y. 9; Guild v. Rogers, 8 
Barb. 504; Allen v. Bryan 5 Barn & C. 512; Trabue v. 
McAdams 8 Bush. Ky., 74. In England an action of 
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sumpsit for the use and occupation of land 
by permission of the plaintiff lies on an im- 
plied,’* as well as on an express, promise to 
pay rent;' but an action for use and occupa- 
tion will lie only where the relation of land- 
lord and tenant exists between the parties,” 
and the defendant must have actually taken 
possession of the premises, either by himself, 
his agent or his under-tenant,”! though if the 
lease contains a covenant on the part of the 
lessee to pay the rent an action of covenant 
may be brought thereon.” 

Among the defenses to actions for rent” 
are, an eviction from the whole or a material 
part of the premises by the landlord,* pay- 
ment or tender of the rent as provided in the 
agreement”—a surrender in fact—and deliv- 
ery of possession to,and its acceptance by,the 
landlord ;* and it is also a good defense that 


debt wlil now lie for the recovery of arent charge in 
fee; Thomas vy. Sylvester, Law R.8 O. B. 368; 6. Eng. 
Rep. 103. 

18 Guns v. Seovil, 4 Day Conn 228; s.c. 4 Am. Dec. 
208; Howard v. Runsen 2 Aiken, Vt., 252; Crouch v. 
Briles, 7 J. J. Marshall, Ky., 255; s. c. 28 Am. Dee. 
404. 

19 Sutton v. Mandeville, 1 Munf. 407; s.c. 4 Am. 
Dee. 549; Eppes v. Cole, 4 Har. 4 Me.H. Md., 161; 
Swaseyr Little 7 Pick. 296; Warner v. Hale, 68 III. 395; 
Howard v. Shaw, 8 Mees. & W. 118, where there isa 
lease under seal, no action for use and occupation can 
be maintained against the lessee or his assignee; Keir- 
sted v. Railroad Co. 69 N. Y. 343; 25 Am. Rep. 199. 

20 Smith v. Stuart, 6 Johns, 49; s. c. 5 Am. Dec. 186; 
Bancroft v. Wardell, 13 Johns. 489; s.c. 7 Am. Dee. 
896; Edmonson v. Hite, 43 Mo. 178; McCloskey v. Mil- 
ler, 72 Pa. St. 154; Espy v. Penton, 5 Overy, 423; Lank- 
ford v. Greene, 52 Ala. 105; Hathaway v. Ryan 35 Cal. 
194; and compare Woodbury v. Woodbury 47 N. H.20. 

21 Bordman v. Osborn, 23 Pick. 295; Waring v. King. 
8 Mees & W. 571; and see Mayor, ete. v. Saunders, 3 
Barn & Adal 421; Edmonson v. Kite, 43 Mo. 176; Bed- 
ford v. Terhune, 30 N. Y. 453. 

222 Greenl. Cruise Real Prop. 94; Vyvyan v. Arthur 
1 Barn, etc. 418; Boone Real Prop. 110. 

2% See Farris v. Houston, 74 Ala. 162, destruction of 
lime kiln; Warren v. Wagner, 175 Ala. 188; s. c. 51 
Am. Rep. 446. 

24 Hayner v. Smith, 63 Ill. 480; s. c.14 Am. Rep. 
124; McClewg v. Price, 59 Pa. St. 1420; Tunis vy. 
Grandy, 22 Gratt, Va.,109; Alger v. Kennedy, 49 Vt. 
109; 24 Am. Rep. 117; Holmes v. Guion, 44 Mo. 164; 
Colburn vy. Morrill, 117 Mass., 262; 19 Am. Rep. 415; 
Shymway v. Collins, 6 Gray 227; Edgerton v. Page, 1 
Hilt. N. Y. 328; Morrison v. Chadwick, 7 Com. B. 383. 
If after eviction the lessee returns and occupies again, 
the rent revives; Morrison v. Chadwick, 7 Com. B. 
383; Martin v. Martin, 7 Md. 378; and compare Hunter 
v. Reiley, 48 N. J. L. 480. 

2% Carter v. Carter, 5 Bing. 406; Sandford v. Fetcher, 
4 Term Rep. 511. 

% Page v. Ellsworth, 44 Barb. 636; Elliott v. Aiken, 
45 N. H. 30; Fuller v. Ruby, 10 Gray 290; Fisher vy. 
Millikins, 8 Pa. St. 211. 





a part of the demised premises are oc- 
cupied for an immoral purpose, with the 
knowledge and consent of the landlords ;” 
but at common law the abandonment of the 
premises by the tenant because untenanta- 
ble would have been no defense to an action 
against him for the stipulated rent. And 
where a landlord leases premises to a tenant 
for the carrying on of a certain business and 
covenants that he will not, during the term 
of the lease, lease other adjacent premises 
to other parties for the carrying on of a sim- 
ilar business, the tenant injured by the 
breach of such a covenant is not entitled to 
set off his damages in replevin upon a dis- 
tress for rent.” 

Lien for.—In some of the States, and in 
England, statutes have been enacted giving 
landlords a lien upon the tenant’s goods, or 
upon the crops growing or grown upon the 
demised premises, to secure the payment of 
rent,” the lien in such cases attaching at the 
commencement of the tenancy,*! and the 
landlord may maintain a special action against 
a stranger, who, with notice of a lien upon 
the crop, destroys, removes or so converts 
the crop or changes its character that the 
landlord cannot enforce his lien. And the 
acceptance of a collateral promise by a pur- 
chaser of goods from a tenant does not re- 
lease the landlord’s lien; nor, where goods 
are levied on, can a third person after failing 


27 Dyett v. Pendleton, 8 Cowen, 727; Townsend v. 
Gilsey, 1 Sweeny, 155; 7 Abb. N.S. 159, and compare 
Dewitt v. Pierson, 112 Mass. 8; 17 Am. Rep. 48. Ten- 
ant holding after knowledge of bad repute of house 
liable for rent. Carhart v. Ruder, 11. Daly, 101. 

28 Graves v. Cameron, 58 How. Pr. 75; Boone Real 
Prop. 110. False representations that premises ten- 
antable. Jackson v. Odell, 14 Abb. N. C. 42, and see 
Bradley v. De Goicuria, 14 Id. 53. 

29 Alleguert v. Smart, 14 Cent. L. J. 159. 

30 See Doam vy. Garretson, 24 Iowa, 351; Givens v. 
Easley, 17 Ala. 385; Brighton v. Powell, 52 Ala. 123; 
Taliafero v. Pry, 41 Ga. 622; Washington v. William- 
son, 23 Md. 244; Woodside v. Adams, 40 N. J. L. 417; 
Reed vy. Thoyts, 6 Mees. & W. 410; Valid agreement 
for lien; See Wisner v. Ocinnpaugh, 71 N. Y. 113. 

31 Smith v. Meyer, 25 Ark. 609; i owell v. Hadden, 21 
Ala. 748; Fowler v. Rapley, 15 Wall. 328. Compare 
Harris v. Dowmann, 3 Mackey, (D. C.), 90. 

82 Hussey v. Peebles, 53 Ala. 432; Boone Real Prop. 
111; purchases from tenant of property other than 
crops takes it freed from lien, in Illinois; Hadden v. 
Knickerbocker, 70 Ill. 677; s. c. 22 Am. Rep. 80; and 
compare O’Hara v. Jones, 46 Ill. 288; Martin v. Black, 
9 Paige, 64y; Bach v. Meats, 5 Maule & S. 200; lessor’s 
right when postponed to that of a bona fide mortgage 
without notice; Thomas v. Bacon, 34 Hun. 88. 

38 Block v. Latham, 689, ex. 419. 
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in an attempt to claim them as his own, claim 
a landlord’s lien on them.* 

Liability for.—A party who continues to 
occupy the premises of another, after being 
notified by the owner that if he does so, he 
will be expected to pay rent, is bound to pay 
rent therefor.™ And a written proposition to 
a tenant, in anticipation of the end of his 
term, to charge in future an increased rent 
for the-premises, commits the tenant to such 
increase if he holds over.” Where there is 
no provision in a lease for the suspension of 
rent while repairs are being made in accord- 
ance with its terms, the tenants can have no 
deduction for the same during that period.* 
And where asealed lease stipulates for a cer- 
tain rent, a part agreement to pay more rent 
cannot be enforced, although made because 
of additional expenses incurred by the lessor 
in putting up a new building on the land.* 
One who enters on property with the knowl- 
edge of the price asked must pay it, although 
he said he would not.” 

Apportionment of Rent.—It is now an es- 
tablished doctrine that when there isa sever- 
ance of the reversion,either by the act of the 
parties or of the law, the rent follows and, is 
apportioned*—that is, it becomes payable to 
the several grantees or assignees, pro rata, 
according to the relative values of their re- 
spective portions; “ and the doctrine applies 
where the reversion is severed by the death 
of the lessor and a descent to his heirs, and 


34 Edwards’ Appeal, 105 Pa. St. 103. 

% Til. Cent. R. Co. v. Thompson, 5 N. E. Rep. 117; 
and see Griftin v. Kinsey, 75 Ill. 411; Higgins v. Halli- 
gan, 46 Ill. 1738. 

36 Reithman v. Brandenburg, 19 Cent. L. J 417. 

37 MeClenahan vy. Mayor, ete. of New York,5 N. E. 
Rep. 793, affirming 32 Hun. 242. Query concerning im- 
plied agreement to pay rent to room-mate, 13 Cent. L. 
J. 479. 

38 Smith v. Kerr, 33 Hun. 567. 

389 Thompson.v. Sanborn, 52 Mich. 141. A reduction 
of rent, indorsed by the lessors on the lease through 
fear that the lessee firm might fail unless it received 
some accommodation, and so the lessors realize noth- 
ing, has been held to be on sufficient consideration and 
to bind the lessors. Jafting v. Greenbaum, 64 Iowa, 
492. 

# See Coke on Littleton, 147 b; 2 Greenl. Cruise 
Real Prop. 117; Jacques v. Guild, 4 Cush. 384; Dan- 
iels vy. Richardson, 22 Pick. 565. 

41 Cole v. Patterson, 25 Wend. 456; Newall v. Wright, 
3 Mass. 188; Reed v. Ward, 22 Pa. St. 144; Russell v. 
Allen, 2 Allen, 42; Martin v. Martin, 7 Md. 368. The 
apportionment must be according to value and not to 
quantity or number of acres. Van Rensselaer v. Gal- 
lup, 5 Denio, 454; and compare Reed v. Ward, 22 Pa. 
St. 150. 





the heirs may separately bring actions for 
their several proportions; @ while a rent it- 
self may be apportioned by a devise of it to 
several persons.* But an apportionment of 
the rent by the landlord to different persons 
cannot be made without the tenant’s assent,“ 
though with such assent itmay be; and it 
has been held that an apportionment will be 
made at the instance of a tenant where a part 
of the premises is taken for public use; as 
when a public street is opened through the 
demised premises,” while, where a testator 
seized in fee, devised real estate by a will 
dated before the English apportionment act 
of 1880, and confirmed it by a codicil dated 
after the act, it was held the rents were ap- 
portionable between the executor and the de- 
visee ; * and it seems that the result would 
have been the same without the codicil.” 
Destruction of Premises.—It has been re- 
peatedly held that the destruction of the 
leased premises by fire, occurring through 
accident or negligence, does not afford ground 
for relieving the tenant from the payment of 
rent; *! but if there be a substantial destruc- 
tion of the subject matter, out of which rent 
is reserved in a lease for years, by an act of 
government, or of the public enemy, the ten- 
ant may elect to rescind,” and on surrender- 
ing all benefit therefrom, he shall be dis- 


42 Cole v. Patterson, 25 Wend. 456; Jones v. Felch, 
3 Rosw. 63; Crosby v. Loop, 13 Ill. 625. 

43 Ards v. Watkin, Cro. Eliz. 687, 641; Boone Real 
Prop. 112. : 

44 Bliss v. Collins, 5 Barn. & Ald. 876; s.c. 1 Dowl. 
& R. 291. See matter of Eddy, 10 Abb. N. C. 376. 

45 Ryerson v. Quackenbush, 26 N. J. L. 254. Under 
the New York Statute tae right to rent follows the 
ownership of the estate during the period when it is 
earned by the property. Matter of Eddy, 10 Abb. N. 
C. 326. 

4 Cuthbert v. Kuhn, 3 Whart. 357; s. c. 31 Am. 
Dec. 513. 

47 Cuthbert v. Kuhn, 3 Whart. 357; s. c. 31 Am. 
Dec. 513; and see O’Conner, 1, O’Conner, 2 Grant. Cas. 
245; Dyer v. Wightman, 66 Pa. St. 429. But compare 
Workman vy. Nifflin, 30 Pa. St. 871; 31 Am. Dee. 517, 
note. 

48 §§ 33 and 34, Vict. C. 35. 

49 Capron v. Capron, Law R.17 Eq. Cas. 288; 8. c. 7 
Eng. Rep. 822; Boone Real Prop. 112. 

50 Capron v. Capron, Law R. 17 Eq. Cas. 288; s. C. 7 
Eng. Rep. 822. 

51 See Graves v. Berdan, 29 Barb. 100; s. c. 26 N. Y. 
498; Izon v. Gorten, 5 Bing. N. C. 501. s. c. 35 Eng. C. 
L. 198; Cowell v. Lumley. 39 Cal. 151; s. c. 2 Am. R., 
430; Lofft v. Dennis, 1 El. & E. 481; Smith v. Ankins, 
13 Smedes & M. 39. 

52 Coogan v. Parker, 2 So. Car. 225; s.c. 16 Am. R., 
659. 
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charged from the payment of rent.” Where 
the lease was of a saw milland one mill in an 
adjoining factory, and both were destroyed 
by fire, it was held that the tenant was dis- 
charged from rent for the room, but not for 
the saw mill.“* And whenreal and personal 
property are leased by a single instrument 
for an amount in gross, and the personalty is 
a substantial part of the property leased, its 
destruction without the fault of the lessee, 
by fire or otherwise, entitled the lessee to an 
apportionment of rent.™ 
James P. OLIVER. 
Chicago. Ill. 


53 Coogan v. Parker, 2 So. Car. 225; s. c. 16 Am. R., 
659; Boone Real Prop. 112. Compare Edwards v. 
Netherington, 7 Mo. & Ry. 117; s. c. 16 Eng. C. C. 271; 
Cowie y. Goodwin, 38 Eng. C. L. 162; s. c. 9 Car. & 
P. 378. 

54 Wormuck v. McQuarry, 28 Ind. 103. 

55 Whitaker v. Hawley, 25 Kan. 674; s. c. 37 Am. R., 
277, Boone Real Prop. 112; but compare Farewell v. 
Dickinson, 6 Bayn. & C. 251; Bussman v. Gauster, 72 
Pa. St. 285; Sutliffe v. Atwood, 15 Ohio St. 185. 





NUISANCE BY NOISE IN A PRIVATE 
HOUSE. 





In communities where the population is 
densely packed together everyone must sub- 
mit to inconvenience, and sometimes to seri- 
ous annoyance, from the proximity of his 
neighbors. The beauty of the prospect is 
shut out by brick walls; the purity of the 
atmosphere is defiled by the smoke from in- 
numerable chimneys; the air resounds with 
the cries of men and the noise of their works ; 
exhalations, foul beyond description, rise 
from the soil; and a hundred variously offen- 
sive odors diminish the comfort of life. 
These are the inevitable consequences of 
human aggregation; and whoever, from 
choice or force of circumstances, dwells in a 
great city, must endure the evils that are in- 
cident tothe situation. Some of the evils, 
indeed, are needlessly aggravated by the in- 
considerate conduct of adjoining household- 
ers; and it must have fallen to the lot of 
many of our readers to have suffered in this 
way, especially from immoderate or unsea- 
sonable noises. We propose to consider in 
this article the limitation imposed in respect 
of noise upon the occupiers of private houses 





in a town, and the corresponding rights of 
their neighbors to restrain by injunction the 
continuance of the noise. In the discussion 
of this question we shall have to rely almost 
entirely on first principles; for there seem to 
be no reported cases in which the owner or 
occupier of a private house has obtained an 
injunction restraining his boisterous or musical 
next-door neighbor from making a noise in 
the ordinary use and occupation of his house 
as a private residence. 

In the recent case, indeed, of Holden v. 
Hitchcock & Co.,! which came before Mr. 
Justice Grantham, sitting as vacation judge, 
on the 29th ult., an injunction was granted 
restraining the continuance of a nuisance by 
noise. But the facts of that case were some- 
what peculiar, and were as follows: Some forty 
young men, employees in the defendant’s 
establishment, were accommodated with sleep- 
ing quarters in a house, No. 6a Pilgrim street, 
situated in close proximity to the plaintiff ’s 
residence ; and, according to the allegation 
of the plaintiff, they made diabolical noises 
late into the night, by howling, whistling, 
singing and playing musical instruments. The 
defendant, on the other hand, adduced evi- 
dence to show that the young men were ex- 
tremely well behaved, orderly and quiet, and 
that they were placed under the care of a 
superintendent, who saw that all lights were 
out at eleven o’clock, and who slept on the 
premises. The noisy delinquents also made 
affidavits in which they one and all denied 
the charge brought against them, while ad- 
mitting the singing of the hymns on Sunday 
mornings, and the possession by some of 
their number of two violins and a piccolo. 
The learned judge came to the conclusion, on 
the evidence, that an intolerable nuisance 
was created by the ‘‘ roaring forty,’’ and ac- 
cordingly granted an injunction restraining, 
not them, but their master, from continuing 
the nuisance. Whether this decision can be 
upheld or not, it is clear that it does not gov- 
ern the ordinary case of user as a private 
residence; and we must therefore seek else- 
where for light on that subject. 

The broad general principle which governs 
this and other similar cases is, that in order 
to give a right of action, either for damages 
or for an injunction, the acts complained of 


1 Before Vacation Judge, Sept. 29, 1886. 
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must amount to a nuisance. Whether this 
carries us much nearer the full comprehension 
of the subject may be doubted, for it is 
always a most difficult question to determine 
whether any particular act, or series of acts, 
amounts to what is known to the law under 
the general term ‘‘nuisance,’’ but it, at all 
events, brings us within reach of definitions. 
Blackstone gives us one in the following 
terms: ‘‘Nuisance, nocuwmentum, or annoy- 
ance, signifies anything that worketh hurt, 
inconvenience or damage,’’ and a little farther 
on he continues, ‘‘the rule is, sic utere tuo, 
ut alienum.non ledas, so that the nuisances 
which affect a man’s dwelling, may be re- 
duced to these three: 1. Overhanging it, 
which is also a species of trespass, for cujus 
est solum, ejus est usque ad coelum. 2. 
Stopping ancient lights; and 3. Corrupting 
the air with noisome smells; for light and air 
are two indispensable requisites to every 
dwelling. But depriving one of a mere 
matter of pleasure, as of a fine prospect by 
building a wall, or the like; this, as it 
abridges nothing really convenient or neces- 
sary, is no injury to the sufferer, and is 
therefore not an actionable nuisance’’ (Bl. 
Comm. III, 217). Now, it will be observed, 
that Blackstone’s definition is far too wide,” 
and that the enumeration which he puts for- 
ward as exhaustive, is singularly incomplete, 
and—the most striking feature for our pur- 
pose—omits all mention of nuisance by noise. 
Lord Justice Rolt has supplied us with a 
definition of a nuisance as ‘‘a material injury 
to property, or to the comfort of the existence 
of those who dwell in the neighborhood.’’ 
But, perhaps, the most satisfactory definition, 
or rather description, of a nuisance is that 
given by Lord Justice Knight Bruce,in Walter 
v. Selfe.4 ‘‘Ought this inconvenience,’’ he 
says, ‘‘to be considered in fact as more than 
fanciful, more than one of mere delicacy or 
fastidiousness, as an inconvenience mate- 
rially interfering with the ordinary comfort, 
physically, of human existence, not merely 
according to elegant or dainty modes and 
habits of living, but according to plain and 
sober and simple notions among the English 
people.’’ This statement has since been re- 


2 Harrison v. Good, 19 W. R. 346. 
3 Luscombe v. Steer, 15 W. R. 1191. 
44 De G. & Sm. 322. 





peatedly cited with approval, and if we ap- 
ply it to the circumstances under considera- 
tion, we at once exclude from relief a large 
class of sufferers, viz.: those delicate people 
whose nervous systems are abnormally sensi- 
tive to disturbance by noise. There is 
scarcely any quality in which there is such 
a marked diversity between individuals as 
this one of susceptibility to irritation through 
the sense of hearing. The poet Shelley was 
distracted by sounds that other men could 
not distinguish ; in the late Mr. Babbage this 
sensibility amounted to disease ; but ordinary 
mortals can read, think and sleep without be- 
ing disturbed by the romping of children 
or a sonata of Beethoven’s, when softened 
by transmission through a foot of brick- 
work. In judging whether the offensive 
sounds amount to a legal nuisance or not, 
we must estimate their effect upon the aver- 
age healthy human being, and it is only they 
interfere with his material comfort that they 
fall within the province of the law. How- 
ever harsh it may seem, the sick or the dying 
cannot be protected by the court from the 
torments of ordinary sounds®. But, fortu- 
nately,in such cases, the wider equity of good 
taste and feeling supplements the imperfec- 
tion of our code, and universally protects 
the sufferer from unnecessary annoyance. 

It is in general, necessary, as pointed out 
by Lord Westbury, in St. Helen’s Smelting 
Co. v. Tipping*, to mark the difference be- 
tween an action brought for a nuisance upon 
the ground that the alleged nuisance produces 
material injury to the property, and an action 
brought for a nuisance on the ground that 
the thing alleged to be a nuisance is product- 
ive of sensible personal discomfort. But 
where the nuisance is caused by noise this 
distinction is unimportant in determining the 
issue whether a nuisance is created or not ;for 
though its effect may be to drive away lodgers, 
and thereby materially injure the property 
of the plaintiff,yet this result is produced only 
by the operation of the nuisance in the first in- 
stance in producing ‘‘sensible personal dis- 
comfort.’’ The injury to property, however, 
though merely the consequence of the per- 
sonal discomfort, may be a most important 
element in estimating the amount of damages, 


5 Hardman v. Holberton, W. N., 1866, p. 379. 
613 W. R. 1083; 11 H. L. Cas. 642, 650. 
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or in determining the court to grant an in- 
junction’. 

How far, it may be asked, does the ques- 
tion of nuisance depend upon the use of which 
the complaining party puts his premises? In 
Sturges v. Bridgman,‘ the mortars of the de- 
fendant had been pounding away for sixty 
years without creating a nuisance, and it was 
only when the plaintiff, who was a physician, 
built a consulting-room at the botton of his 
garden, close to the noise, that the noise be- 
came anuisance. An injunction was granted 
because the plaintiff had a right to protection, 
in what, having regard to the locality, was a 
reasonable user of his premises. ‘There is 
here manifestly an element of great difficulty 
introduced, for not only has the defendant a 
right to make a reasonable amount of noise, 
but also the plaintiff may, in some cases, re- 
quire exceptional stillness. Everything de- 
pends on the character of the locality and 
the nature of the surrounding circumstances. 
Lord Justice Thesiger, in delivering the 
judgment of the Court of Appeal in Sturges 
v. Bridgman, puts two hypothetical cases ; 
one of a man going into the midst of the 
tanneries of Bermondsey, orinto any other 
locality, devoted to a particular trade or man- 
ufacture of a noisy or unsavory character, 
and building a private residence upon a va- 
cant piece of land,the other of a blacksmith’s 
forge built in the middle of a moor, to which, 
in course of time, habitations approach ; and 
he‘finds no difficulty in deciding these ex- 
treme cases. The blacksmith, not having 
protected himself by a sufficient curtilage, 
must go down before the advancing wave of 
population, but the house builder in Bermod- 
sey must continue to regale himself with the 
sweets of the tanyards. Lord Selborne, in 
his luminous judgment in Ball v. Ray, makes 
use of the following observations: ‘‘With 
regard to the question of law in the case I 
shall say very little, because these questions 
are eminently questions of fact rather than 
law ; but I desire to say as much as this: In 
making out a case of nuisance of this char- 
acter there are always two things to be con- 
sidered—the right of the plaintiff and 
the right of the defendant. If the houses 
adjoining each other are so built that 


7 Ball v. Ray, 21 W. R. 282; L. R. 8 Ch. 467. 
828 W. R. 200; L. R. 11 Ch. D. 852. 





from the commencement of their existence it 
is manifest that each adjoining inhabitant was 
intended to enjoy his own property for the 
ordinary purposes for which it, and all the 
different parts of it, were constructed, then, 
so long as the house is so used, there is 
nothing that can be regarded in law as a nui- 
sance which the other party has a right to 
prevent. But, on the other hand, if either 
party turns his house, or any portion of it, to 
unusual purposes in such a manner as to pro- 
duce a substantial injury to his neighbor, it 
appears to me that that is not, according to 
principle or authority, a reasonable use of his 
own property, and his neighbor, showing 
substantial injury, is entitled to protection.’’ 
Everythigg is here rested upon reasonable 
uses of the defendant’s premises, and there 
could not be much doubt in that case to the 
unreasonableness of keeping horses in the 
ground-floor of a house in Mayfair; but it is 
expressly stated by Mellish, L. J., that the 
noise of a pianofort from a neighbor’s house, 
or the noise of a neighbor’s children in their 
nursery, are noises which we must reasonably 
expect, and must, to a considerable extent, 
put up with.’’ Only ‘‘to a considerable ex- 
tent,’’be it observed, for even with pianaforts 
and children there is a limit which cannot be 
transgressed. But there can be no doubt 
that a strong case would have to be made out 
before the court would interfere with these 
too ordinary disturbances. Lord Selborne 
says, in Grant v. Finney,’ after referring to 
the nursery and the music-room, that ‘‘such 
things, to offend against the law, must be 
done in a manner which, beyond fair contro- 
versy, ought to be regarded as excessive and 
unreasonable.’’ These words seem to indi- 
cate that, as between two occupiers of adjoin- 
ing houses, much must be suffered before an 
appeal can be successfully made to the in- 
terference of the court. Possibly, the melan- 
choly man who practises the French horn late 
into the night may be stopped, or, indeed 
indicted, on the authority of an ancient 
case,’ but ‘‘scales’’ may, we fear, continue 
their hideous monotony during daylight, and 
our neighbors’ children how! to their hearts’ 
content, without danger of an injunction.— 
Solicitors’ Journal, London. 


921 W. R. 129; L. R. 8 Ch. 8. 
10 Rex v. Smith, Str. 704. 
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CARRIER—INJURY RESULTING FROM ACT 
OF GOD—BURDEN OF PROOF — PRAC- 
TICE. 





DAVIS v. WABASH, ST. LOUIS & PACIFIC RAIL- 
WAY COMPANY. 


Supreme Court of Missouri, June 21,1886. 





1. Carrier—Act of God—Burden of Proof.—In an 
action against a common carrier for loss of goods, 
where the carrier interposes the act of God as a de- 
fense (as here an extraordinary and unprecedented 
flood), he need not show affirmatively that his negli- 
gence did not co-operate with such cause to produce 
the injury, but the onus probondi is on the plaintiff. 


2. Practice—Defense of Act of God Under General 
Denial.—The defense that the injury results from an 
act of God is available under a general denial. 


Appealed from St. Louis Court of Appeals.* 

Noble & Orrick, attorneys for plaintiff; H. 8S. 
Priest, attorney for defendant. 

Ray, J.. delivered the opinion of the court: 

This action was begun by plaintiff, to recover 
damages sustained by their goods, consisting of 
silks and other valuable dry goods, whilst in de- 
fendant’s possession, as a common carrier. Upon 
a trial in the circuit court plaintiffs had a verdict 
and judgment in their favor for $6,184.29, from 
which defendant appealed to the St. Louis Court 
of Appeals, where the same was aflirmed, and de- 
fendant has appealed therefrom to this court. 

The goods, when damaged, were in course of 
transportation from New York to East St. Louis, 
by “The South Shore Line,’ which, it appears, 
did a *‘transportation business’’ over several con- 
nected railroads, including that of the defendant. 

The werchandise arrived at Toledo on the 11th 
day of February, 1881, and the car, being in a 
crippled condition, was sent to the transfer house, 
where the goods were unloaded and placed on the 
platform at 2:30 o’clock p. m. of said day, at 
which time the defendant gave its receipt for the 
goods to the connecting road. This transfer 
house, it seems, is a place where freight going in 
both directions, east and west, i~ exchanged by 
numerous railroads connecting at Toledo, and, as 
also appears, freight thus passing through said 
exchange depot is, in the usual and ordinary 
course of business, s'bject to some necessary and 
unavoidable delay, occasioned by the switching, 
unloading and transfer of the-same from one rail- 
road to another. By 8 o’clock p. m., of said 
February 11, 1881, the defendant had reloaded the 
goods from the platform of the transfer house into 
one of its cars, preparatory to shipment of the 
same to East St. Louis, which car containing 
plaintiff's goods was left, with other cars, stand- 
ing at the platform waiting to be attached to de- 
fendant’s train to St. Louis, which, it seems, 
would, in the ordinary course vf business, leave 
Toledo about 10 or 11 o’clock that night, or would 


* 13 Mo. App. Rep. 449, which opinion is reversed. 





be switched with others, in the usual course of 
business, out of the transfer house at or before 11 
o’clock, at which hour the men usually quit work 
for the night. 

The evidence indicates pretty clearly, we think, 
that in handling and taking the freight in its turn 
(which was the duty of the carrier in the prem- 
ises, in the absence of perishable qualities in the 
property, or other special circumstances, giving 
it preference), the car in question could not have 
been gotten out, in the usual course of business, 
in time for the earlier train for St. Louis that 
night. 

The testimony of Rich and Stowe, who were 
sworn in plaintiff's behalf, is, we think, sub- 
stantially to this effect: About midnight, on said 
February 11, the waters from a flood in the 
Maumee river reached the railroad tracks at the 
transfer house, and soon rose high enough to sub- 
merge and damage plaintiff’s dry goods whilst in 
said car at the platform awaiting shipment. The 
evidence offered in plaintiff’s behalf, as well as 
that for defendant, show that the waters in which 
said goods were submerged, as charged in the 
petition, were the waters of an extraordinary 
flood occurring in the Maumee river. The char- 
acter and magnitude of this flood is not called in 
question, but, on the contrary, is conceded to 
have been unprecedented, and such as is denomin- 
ated an act of God, properly so called. There is 
further evidence also, offered by plaintiff, tending 
—at least in some degree—to support the allega- 
tion in the petition that defendant negligently 
permitted the goods to be submerged. The evi- 
dence for plaintiff in this behalf, is not, perhaps, 
harmonious; indeed, it is, we think, conflicting 
and contradictory; but it is sufficient, we think, 
to meet the objection urged upon us, with great 
earnestness, that there is no substantial evidence 
of negligence to go to the jury. A summary of 
this evidence prepared by the court of appeals, 
with special reference to this-objection. will be 
found in the opinion of that court. 13 Mo. App. 
Rep. 449-450. 

The evidence we deem of most importance, and 
upon which, as the same is now preserved in the 
record, the liability of defendant, if any, we think 
is that tending somewhat to show that defendant 
was informed and aware of the impending and 
approaching flood, in time to have removed the 
goods of plaintiff to higher ground or place of 
safety, and that tending, in like manner, to show 
that it omitted, on the night of February 11, after 
it was manifest that there would be an unusual 
flood and danger therefrom, to employ the force 
and means employed by other railroads and per- 
sons, similarly situated at the time, to move or 
switch the cars containing plaintiff’s goods to the 
higher ground, a half mile west of the transfer 
house, where they would have been safe from the 
flood, and which there is evidence tending to 
show, could have been done as late as 11 o’clock 
that night. It is not necessary to set out the sub- 
stance of the testimony in defendant’s behalf to 
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the contrary. Reference will be made to its 
general scope in the further progress of this 
opinion. 

In this connection we may say, as is well said 
by that court: ‘‘We are not concerned with the 
weight of evidence. If there is substantial evi- 
dence of negligence on the part of defendant, 
directly contributing to the injury, it is quite im- 
material that there is a great deal of testimony to 
the effect that by no diligence could defendant have 
foreseen or avoided the mischief ;’’ but whilst this 
is so, such a state of the evidence makes, we 
think, the burden of proof a question of great 
importance in the case. 

The second instruction given at plaintiff’s in- 
stance, is as follows: 

2. If the jury believe that plaintiff’s goods 
were injured while in the possession of defendant 
as a common carrier for transportation, it is in- 
cumbent on the defendant to establish, by a fair 
preponderance of evidence, that the damage or 
loss was the result immediately and proximately 
of the ‘‘act of God.’’ Proof by plaintiff of the 
damage and loss of the goods while in the posses- 
sion of defendant, as aforesaid, makes a prima 
facie case of negligence or misconduct on the part 
of defendant, which must be overcome by proof 
that the injury was the result of an inevitable ac- 
cident, or, in other words, an act of God, and not 
its own negligence or misconduct. 

If the preponderance of all the evidence does 
not establish that the direct, immediate and 
efficient cause of the injury was an inevitable 
flood or inundation, the defendant is liable, and 
although the cause of the loss may have been an 
act of God, such asa great flood in the Maumee 
river, yet if the defendant unnecessarily exposed 
the goods of plaintiff to such peril by any culpable 
or negligent act or omission of its own, it is not 
excused. 

The doctrine this instruction announces on this 
subject, as to the burden of proof, presents, we 
think, a serious difficulty in the case, and its pro- 
priety, in view of the evidence and in connection 
with other instructions given in the cause, is the 
question we now propose to discuss briefly. 

It is familiar doctrine that the law imposes 
upon the common carrier the obligation of safety 
as to goods whilst in his possession, and unless 
relieved from liability by the act of God or the 
public enemy, he is responsible in damages, 
although there may be no actual negligence on 
his part. Whenever the loss occurs from other 
causes the law raises a presumption against him, 
upon grounds of public policy. If, therefore, 
plaintiff shows delivery of his goods to the car- 
rier, and a subsequent loss thereof, he need do no 
more. This is a sufficient statement, ordinarily, 
of his cause of action, and a showing to that effect 
is sufficient to make out a prima facie case. The 
onus probandi is then on the carrier to bring the 
case within one or the other of said exemptions. 
If, in establishing his said defense, facts and cir- 
cumstances also appear, tending to show that his 





negligence co-operated to produce the damages, 
he must, we think, bear the burden of satisfying 
the jury that they did not directly contribute to 
the damage, and he is not relieved of liability un- 
less he so shows. In other words, when the 
burden is cast on him he must make a case in 
which no negligence of his own appears from the 
evidence. In that event he is excused prima 
facie, unless plaintiff then shows, or it appears 
from the facts in the case, that his negligence 
causes or co-operates to produce the damage com- 
plained of. Whether or not the burden is cast 
upon the defendant to establish one or the other 
of said exemptions, which, under the law, re- 
lieves him, may depend, we think, upon the state 
of plaintiff’s evidence; or, in the language ofa 
text-writer of acknowledged authority, on the 
nature of the case the plaintiff makes out. See 
Wharton Neg., §§ 128-129, 661. 

Where, as in the case before us, the act of God 
appears in the testimony in plaintiff’s behalf as a 
cause of the damage is, the onus, in that event, on 
the defendant, and does the presumption of law 
thus declared in the instruction then exist? May 
the plaintiff, under this state of facts, ignore such 
exception, appearing in the evidence in his behalf, 
and insist on this legal presumption, whilst prov- 
ing at the same time the existence in the case of 
one of the exemptions which releases the de- 
fendant? 

The right of recover must, in this, event, de- 
pend, we think, upon the alternatives presented 
by the evidence; or, in other words, upon the 
facts and circumstances and inferences of fact 
properly deducible from the evidence itself. This 
presumption of law does not, in this event, co- 
exist with proof by plaintiff of said exceptions, 
which, under the law, excuses the defendant. 
This state of the case which we have been con- 
sidering upon plaintiff's evidence was not 
changed, we think, at the close of all the evi- 
dence, so far at least as the question we are con- 
sidering is involved. That for defendant only 
confirmed the remarkable character of the flood 
in question, and tended to show that defendant 
could not have foreseen the danger or avoided 
the damage to the goods by the exercise of 
reasonble and practicable diligence; whilst that 
for plaintiff, in rebuttal, was as to this conflicting, 
except as to the character of the flood in said 
river. 

It may be well to observe in this connection 

that, under the ruling of this court in the case of 
Ellot v. The Railroad Co., 76 Mo. 518, this de- 
fense is available to the defendant under the 
.general issue, and need not be especially and 
affirmatively set up. But it is said that upon 
authority the rule is otherwise, and that the con- 
trary has been declared in several cases in this 
State. We will examine those cases briefly. 

In the case of Wolf v. The Express Co., 43 Mo. 
423, the wine, which was the subject of the contro- 
versy,arrived at East St. Louis the 31st of Decem- 
ber, and was taken in severe weather from the 
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cars and stored and exposed on a platform for a 
number of days, and thereby became frozen and 
damaged. The jury were told that the burden of 
proving that the injury complained of was caused 
by the act of God rested upon the defendant in 
the first instance, and then they were further told 
that if the defendant permitted said wine to lay 
carelessly exposed and become damaged thereby 
they would find for plaintiff. The instructions 
were approved, and they are, we think, correct in 
that sort of a case. 

Wagner, J., speaking for this court, says: 
‘After the damages to the goods have been estab- 
lished, the burden lies upon the carrier to show 
they were occasioned by the act or peril which 
the law recognizes as constituting an exemption, 
and then it is still competent for the owner to 
show that the injury might have been avoided by 
reasonable skill and attention.” 

Again, in the case of Reed v. The Railroad Co., 
60 Mo. 206, the same judge says, for the court, that: 
‘When the loss of the goods is established, the 
burden of the proof devolves upon the carrier to 
show that it was occasioned by some act which is 
recognized as an exception. This shown‘it is 
prima facie an exoneration, and he is not required 
to go further and prove affirmatively he was guilty 
of no negligence. The proof of such negligence, 
if asserted to exist, rests on the other party.” p. 
206. 

The remaining case cited by plaintiffs in this 
behalf is that of Pruit v. The Railroad, 63 Mo. 
529. In that case two certain lots of hogs, the 
subject of the action, were delivered to the carrier 
for shipment. There was a very unreasonable 
delay of a month or more in shipping the hogs, 
and the snow storm and cold weather occurred in 
which the hogs were frozen to death or damaged, 
The case comments on the difference between the 
rulings of the New York courts and those of 
Massachusetts, and other courts upon the subject 
of proximate and remote damages, or damages 
which the negligence of the carrier concurs with 
the act of God to produce—and the court says, it 
is well to observe that the latest decisions of this 
court, referring to Wolf v. Express Co., and Reed 
v. Railroad, incline to the position of the New 
York courts, which hold that where the negli- 
gence of the carrier coneurs in,and contributes to, 
the injury, the defendant is not exempt from lia- 
bility, on the ground that the immediate damage 
is occasioned by the act of God or inevitable acci- 
dent, but there is no discussion as to the burden 
of proof in the case. 

In R. Co. v. Reeves, 10 Wall. p. 189 and 190,Miller 
J., speaking for the Supreme Court of the United 
States, says: ‘‘One of the instances always men- 
tioned by the elementary writers of loss by the 
act of God is the case of loss by flood and storm. 
Now, when it is shown that the damage resulted 
from this cause immediately he is excused. What 
is to make him liable after this? No question of 
his negligence arises unless it is made by the oth- 
er party. It isnot necessary for him to prove 





that the cause was such as released him, and then 
prove affirmatively. that he did not contribute to 
it. If, after he has excused himself by showing 
the presence of the overpowering cause, it is 
charged that his negligence contributed to the 
loss, the proof of this must come from those who 
assert or rely onit.’’ Uponthe question before 
us, the case of Reeves v. The Railroad is cited in 
support of the text inthe case of Reed v. The 
Railroad, 60 Mo., and the language of Wagner, 
Judge, in the Reed case, and in that of Wolf v. 
The Express Co., is almost identical with that em- 
ployed by Judge Miller in Reeves v. The Rail- 
road. 

The Court of Appeals, in its opinion in this case, 
uses the following language upon this subject: 
“Tt is true that when the evidence for plaintiff 
shows damage, and at the same time ‘vis major’, 
sufficient in itself to account for the damage, there 
is no presumption that the negligence of the car- 
rier, rather than the vis major, was the efficient 
cause of the damage. The general rule laid down 
in instruction number two might, perhaps, by am- 
plification, have been made more fully and exactly 
applicable to the case presented by the evidence. 
But the whole instruction taken together was not, 
we think, misleading.” 

In this view we are unable, upon the ground in- 
dicated, to concur. We think it erroneous, under 
the authorities of this court which we have cited, 
and that it is contradictory and irreconcilable 
with the 6th instruction given at defendant’s in- 
stance, which is as follows: ‘The court further 
instructs the jury that if the evidence shows that 
the injury to plaintiff’s goods was caused by a 
sudden. violent and extraordinary flood, at the 
city of Toledo, whilst the goods of plaintiff were 
in the cars, in the transfer house at Toledo, the 
verdict of the jury must be for the defendant un- 
less the plaintiff shows that the defendant 
was guilty of some specific negligence with refer- 
ence to the goods, which actively co-operated 
with the act of God to produce the injury.’’ This 
correct instruction for defendant was neutralized 
and lost to it by the misleading and contradictory 
instruction number two, supra, given for the 
plaintiff. 

It will be observed that it was not only 
charged in the petition that defendant negligently 
permitted the goods of plaintiff to be submerged, 
but it was also charged that defendant negligently 
permitted the goods of plaintiff to remain in bulk 
wet after they had been submerged. If this was 
so it was a breach of duty, for which defendant 
would be liable for any aggravation of damages 
so occasioned. It was the duty of defendants to 
preserve the property and limit the damages as 
far as it could by the exercise of all reasonable 
and practicable diligence. 

The fourth instruction given for plaintiff sub- 
mits this question tothe jury in an instruction 
which we think is unexceptionable in form and 
phraseology. But we are not satisfied that there 
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was any sufficient evidence in the case authorizing 
it. In this behalf the court of appeals says: 
“There was evidence that the car could have 
been opened on February 13th, but I do not find 
any evidence tending to show that the goods 
would have been benefitted by opening the car 
then, or that further damage would have been 
thereby prevented, or how far the goods were in- 
jured by not opening the car as soon as it was ac- 
cessible.”’ 

If the evidence was thus deficient in these re- 
spects, and from our examination we think it is, 
the instruction should not have been given. 
James H. Rich, who was an agent of defendant at 
Toledo, but testifying in plaintiff’s behalf, says: 
“The floor of the transfer house was covered with 
water for over two days. We couldn’t have gotten 
into the transfer house for four days after the 
flood, then found the floor covered with mud and 
water. It would have been impossible for us to 
handle goods onthe platform without injuring 
them.”’ Toa like effect is the testimony of Doan 
Blinn, testifying for defendant in this behalf. 

The evidence shows that defendant put its force 
at work removing the ice and other obstructions, 
and gained accessto the transfer house by the 
17th of February, whereas other railroads, simi- 
larly sitnated, did not reach their warehouses for 
several days thereafter; and further shows that it 
then forwarded the goods to St. Louis, where they 
arrived February 23d. The evidence does not 
show that this was not as prudent and reasonable a 
course as the defendant could have adopted under 
the circumstances, or that the damages to the 
goods were increased any by this course of de- 
fendant. 

The instruction being without evidence sufficient 
to justify a finding upon this issue, was for that 
reason, we think, improperly given. 

For these reasons we are of opinion that the 
judgment of the Court of Appeals, as well as that 
of the Circuit Court, should be reversed, and the 
cause remanded for further proceedings in con- 
formity herewith, and it is so ordered. All con- 
cur. 


Nore.—Burden of Proof.—Proof of delivery of goods 
toa common carrier, and of such loss of them as ren- 
ders a demand useless, throws the burden of evidence 
upon the carrier to show that the loss of the goods was 
ocecsioned by causes for which he is not liable, either 
by reason of the exemption in his contract of shipment 
or by the exemption accorded him by the law 
where the loss happens by the act of God or the public 
enemy.) And it is held that if the carrier fails to de- 
liver goods within a reasonable time, he must pay 
damages occasioned by the delay, unless he shows there 
is no negligence on his part? 

But in actions like the principal case, where the 
earrier sets up the act of God as a defense, upon the 


1 Alden v. Pearson,3 Gray (Mass.), 343; Riley v. Horne, 
5 Bing. 217. 

2 Nettles v. R. R. Co.,7 Rich. (S. C.) 190; Sehriver v. 
Sioux City R. R. Co., 24 Minn. 506; s. C., 31 Am. Rep. 353; 
2 Redfield on Ry. 7. 





question whether it is sufficient for the carrier to show 
that the loss was oceasioned by one of the excepted 
causes for which he is not liable, as here an act of God, 
or whether he must go further and show aflirmatively 
that his negligence in no way mingled or co-operated 
with the excepted cause to produce the loss, or 
whether the burden is upon the shipper to show the 
contributing negligence of the carrier, there is a con- 
flict in the cases. But it seems that the weight of au- 
thority, both in this country and in England, is in har- 
mony with the doctrine of the principal case.® And it 
is also held that where the evidence leaves the question 
in doubt the plaintiff cannot recover. 

In Clark v. Barnwell, the injury was occasioned by 
one of the excepted causes specified in the bill of la- 
ding. The court, per Nelson, J., said, that although the 
injury was due to one of the excepted causes in the 
bill of lading, yet the owner of the vessel must be 
held responsible if the loss could have been avoided by 
proper and reasonable skill and attention onthe part 
of his servants; but in such case the burden of proof 
becomes shifted upon the shipper to show such negli- 
gence. This rule is fully approved in Wertheimer v. 
Penn R. R.Co.® “If the carrier proves that the injury or 
loss was occasioned by one of those occurrences which 
are termed the act of God, prima facie he discharges 
himself, and the onus of proving that the alleged cause 
or agency would not have produced the loss or injury 
without his negligence or defective means, is thrown 
upon the plaintiff.” 7 

In Colton v R. R. Co.,8 it is held that the burden is 
upon the transporter. To same effect is Farnham y. 
R, R. Co.? 

In Transportation Co. v. D »wner,!® the trial court in- 
structed the jury that it devolved npon the carrier to 
bring itself within the exception by showing that it 
had not been guilty of negligence. The supreme court 
reversed the cause because of this instruction, holding 
that the onus probandi was upon the shipper. Many 
other cases held substantially the same.1! 

As above stated, the anthorities do not all coneur in 
the doctrine of the principal case. Much discord 
exists. Many held that the carrier must affirmatively 
show that he was not negligent, and that theloss was 
to be attributed alone to one of the excepted causes 
which exonerates him from liability. The reasons of 
this view are fully and succinetly stated in Berry v. 
Cooper, which case see. 

* That is a sound rule which devolves the onus on 
him who best knows what the facts are. In case of 


3 Hutchinson on Carriers, §§ 766-767, pp. 593-594, and 
cases in note 1, p. 594; Lawson on Carriers, § 248, pp. 373, 
374, 375, note 12; 2 Greenl. on Ey. (14th ed.) § 218, note b., 
p. 206. 

4 Middle v. Stride, 9 Car. & P. 380; Hutchinson on Car., 
§ 768, p. 594; Lamb v. R. R. Co., 46 N. Y. 271. But see dis- 
senting opinion in the last case. 

5 12 How. (U. 8.) 272. 

617 Blatchf. C. C. 421. 

7New Brunswick Navigation Co. vy. Tiers, 24 N. J. 
(Law), 677. 

8 67 Pa. St. 211. 

955 Pa. St. 53. 

1011 Wall. (U. 8.) 129. 

ll Wilson v. 8. P. R. R., 13 Reporter (Cal.), 302; West- 
cott v. Fargo, 61 N. Y. 542; Richardson v. Sewell, 2 Smith 
(Q. B.), 205; Ohrloff v. Briscall, L. R.1 P. C. 231; 8. c., 12 
Jur. (N. S.) 672; 8. C., 35 L. J. P. C. 68; 8. C., 14 L. T. (N. 8.) 
873; 8. C.,4 Moore P. C. C. (N. 8.) 70; 15 W. R. 202; Ezech 
vy. Gen, Steam Nav. Co., L. R. 3C. P. 14; 8. c., 37 L. J. C. 
P. 3. 


12 28 Ga. 543. 








-—* Aa et 


~~ we OOo 


a, fh wma. 2 sme 





22. 


s=how 
pted 
God, 
ively 
‘ated 
, or 
y the 
con- 

au- 
har- 
nd it 
stion 


d by 
f la- 
1 the 
n the 
it be 
d by 
part 
roof 
egli- 
er Vv. 
ry or 
‘hich 
Irges 
aUuse 
jury 
rown 


len is 
m v. 


rt in- 
er to 
iat it 
ourt 
lding 
Many 


ur in 
cord 
ively 
3 Was 
LuLses 
ns of 
ry Vv. 


us On 
se of 
, and 


>. 373, 
te b., 


Car., 
e dis- 














Vou. 23.] 





THE CENTRAL LAW JOURNAL. 517 














loss, proof of delivery devolves at once on the carrier, 
the onus of exempting himself from liability, and 
nothing can be more reasonable before he can take 
shelter under an exception to require proof of his 
care.18 ** 


13 Baker v. Brinson,9 Rich. (S. C.) 201, 203. See, also, 
U. 8. v. Backman, 28 Ohio St. 144; Mann v. Birchard, 40 
Vt. 326. For similar rulings, see 2 Greenl. on Ev. (14th 
ed.) § 219; Whiteside v. Russell, 8 W. & 8. 44; Swindler v. 
Hillard,2 Rich. 286; Slocum v. Fairchild,7 Hill (N. Y.), 293. 





RAILROAD COMPANY — NUISANCE — 
DAMAGES—ONE °‘RECOVERY—EMINENT 
DOMAIN. 





CHICAGO & E. I. R. CO. v. LOEB.* 





Supreme Court, Illinois (On Rehearing), October 
2, 1886. 


Railroad Companies — Nuisance — Damages — One 
Recovery—Eminent Domain.—There should be but 
one respouse in damages on the part of a railroad com- 
pany for land taken or injured by it under the law of 
eminent domain, and where the original owner of 
property claimed to have been damaged by smoke and 
cinders of the railroad could have sued and recovered 
for the depreciation of the value of the property 
caused thereby, the right of action is in him fora re- 
covery of all damages that have been, or may be, 
caused by the operation of the road, and there is no 
right of recovery in his alience, who bought the prop- 
erty after the railroad had been constructed. Dickry 
J., dissenting. 


Appeal from appellate court, first district. 
Case. 

Wm. Armstrong, for appellant, Chicago & E. I. 
R. Co. 

The original owner could not have transferred 
to the appellee whatever cause of action he may 
have had. Chicago & A. Ry. Co. v. Maher, 91 Il. 
312. 

Neither the construction nor the operation of a 
railroad is a nuisance, unless, by negligent man- 
agement, it becomes so. Wood, Nuis. 75; Randle 
v. Pacific Ry. Co., 65 Mo. 325; Danville, ete. Ry. 
Co. v. Com., 73 Pa. St. 38; Harris v. Thompson, 
9 Barb. 350; Fitch v. Pacific Ry. Co., 45 Mo. 322; 
Whart. Ev. § 360. 

H. O. McDaid, for appellee, Adolph Loeb. 

There can be more than one taking of property, 
and every substantive, independent cause of dam- 
age to property that depreciates its value is a 
taking. Rigney v. Chicago, 102 Ill. 64; Tanner 
v. Volentine, 75 Ill. 627; Walker v. Butz, 1 Yeates, 
574; 8s. C.,4 Dall. 147; Pittsburg, Ft. W. & C. Ry. 
Co. v. Reich, 101 Ill. 176. 

When a structure initself produces no actual 
damage, but the use or operation is the sole cause 
of damage, the use is the gist of the action, and 


* s. c.,8 Northeastern Reporter, 460. 











the right of action accrues when the damage oc- 
curs, and not before. Crosby v, Bessey, 49 Me. 
543; Polly v. McCall, 37 Ala. 20; Branch v. 
Doane, 17 Conn. 402; Cooper v. Barber, 3 Taunt. 
99; Bonomi vy. Backhouse, El., Bl. & El. 638; 
Murgatroyd v. Robinson, 7 El. & Bl. 391; Holmes 
v. Wilson, 10 Adol. & E. 509; Norcross v. Thomas, 
51 Me. 503; Brightman v. Bristol, 65 Me. 426; 
Barnes v. Hathorn, 54 Me. 124; Roberts v. Read, 
16 East, 215; Rex v. Pappineau, 2 Str. 686; Bar- 
clay v. Com., 25 Pa. St. 503; Welsh v. Stowell, 3 
Doug. 332; Moody v. Supervisors, 46 Barb. 659; 
Gray v. Ayres, 7 Dana, 375; Ely v. Supervisors, 
36 N. Y. 297; Brown v. Perkins, 12 Gray, 89; 
State v. Paul, 5 R. I. 185; Thompson v. Gibson, 7 
Mees. & W. 456; Battishill v. Reed, 18 C. B. 696; 
Norton vy. Volentine, 14 Vt. 246. 


The throwing of smoke, cinders, etc., on the 
property of another, causing damage to the same, 
isa nuisance. Chicago, M. & St. P. Ry. Co. v. 
Hall, 90 Ill. 45; Cooper v. Randall, 53 Ill. 24. 

One who continues a nuisance commits a new 
wrong. Cooley, Torts, 611; McDonough vy. Gil- 
man, 3 Allen, 264; Nichols v. Boston, 98 Mass. 39; 
Staple v. Spring, 10 Mass. 72-74; Pillsbury v. 
Moore, 43 Me. 154; Morris Canal Co. v. Ryerson, 
27 N. J. 457; Moore v. Dame Browne, 3 Dyer, 
319b. 

SHELDON, C. J. Delivered the opinion of 
the court: 

This was an_ action on _ the _ case, 
brought by Adolph Leob against the. Chi- 
eago & Eastern Illinois Railroad Company on 
June 9, 1880, in the superior court of Cook county, 
to recover damages sustained from the operation 
of defendant’s railroad by throwing smoke, ein- 
ders, and ashes upon plaintiff’s premises. Upon 
atrial by the court without a jury there was 
judgment for the plaintiff for $1,200, which was 
affirmed by the appellate court for the first dis- 
trict, and the defendant appealed further to this 
court. 

The declaration avers that plaintiff was the 
owner of three certain lots, in Chicago, with the 
buildings thereon, which were used for dwellings, 
and that defendant ‘‘wrongfully and unjustly 
maintained and operated, near by plaintiff's pro- 
perty, divers railway tracks and switches upon 
the street within 10 feet of the property; that 
steam-engines have passed and repassed along 
the property, and in doing so have unlawfully 
and unjustly caused to be thrown thereon, and 
deposited in and upon plaintiff's property, large 
quantities ef smoke, cinders, dust, soot, ashes, 
sparks of fire, and other substances, and in oper- 
ating the same they greatly disturbed and vi- 
brated the buildings; that, by reason of the close 
proximity to said premises, the defendant has 
constantly thrown and deposited, upon plaintiff’s 
property, smoke, cinders, soot, dust, and ashes, 
and other substances, which greatly damaged the 
same, and depreciated the value of the property.”’ 
There were two pleas—the general issue, and the 
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statute of limitations of five years. 

The following facts appear: The Chicago, 
Danville & Vincennes Railroad Company was 
created by a private charter Febreary 16, 1865, 
and during the year 1872, under its charter and 
provisions of an ordinance of the city of Chicago, 
it built a railroad on the west side, and on one of 
the public streets. It used the same as a railroad 
until April, 1877, when all its property in this 
State was sold, under a mortgage foreclosure, to 
Messrs. Hindekoper, Dennison, and Shannon, who 
afterwards conveyed the same to the Chicago & 
Nashville Railroad Company, which company 
consolidated with the State-Line & Covington 
Railroad Company, creating the Chicago & East- 
ern Illinois Railroad Company the defendant. 
The plaintiff, during the year 1876, purchased the 
three lots in question, being 75 feet on May 
street and 125 feet on Carroll avenue, near the 
said railroad, which railroad had been in con- 
stant operation since 1872; and on the lots there 
were four tenement houses at the time of his pur- 
chase. After he purchased the lots the plaintiff 
purchased two more houses and moved them on 
the lots, making then six houses on the lots. The 
plaintiff rented the houses to tenants, and the 
same have, ever since he became the owner there- 
of, been occupied by his tenants. 

At the trial the defendant submitted to the court 
the following proposition of law: The plaintiff 
in this case, having purchased the property de- 
scribed in the declaration after the railroad was 
built and in operation, he cannot recover in this 
action for the matters stated in the declaration, 
for the reason that the entire cause of action for 
which he is now suing was in his grantor, and it 
makes no difference whether his grantor sued for 
the same or not. The court refused the proposi- 
tion, and the defendant took exception. The 
soundness of the above proposition is to be con- 
sidered. 

The position taken by appellee is that the 
operating of the railway caused a private nuisance 
to his property; that the construction of the rail- 
road was lawful and produced no damage, but 
that the operation of the railroad was the sole 
cause of the injury; and that in such case, where 
the structure in itself does not cause damage, but 
its use, then the damage arising from the use is 
- the cause of action; that the grantee of premises 
upon which a nuisance is erected is liable for 
damages ensuing from his maintenance of it, be- 
cause every day’s continuance of a nuisance 
Ilsa new nuisance. There is quite a weight of 
authority to the effect that one may bring suit for 
the deterioration in value of real property from a 
duisance, alleging its permanency, and that by 
sugh an action the plaintiff consents to the con- 
tinuance of a nuisance, and accepts the judgmeut 
recovered as a compensation therefor; tnat such 
recovery will have the effect to give the defend- 
ant a permanent right to do the acts which con- 
stitute the nuisance as fully as though there had 
been a condemnation of the property by the ex- 











ercise of the power of eminent domain. Section 
3, Suth. Dam. 413, 414. Thus, in Elizabethtown, 
L. & B. S.R. Co. v. Combs, 10 Bush, 393, the 
action was for the throwing of smoke, cinders, 
and ashes on premises, and the court, in speaking 
of the right to asubsequent recovery, which was 
denied, say: ‘*We have heretofore held, in 
actions for injury to real estate by trespassers, 
that the plaintiff can only recover compensation 
for the injury done up to the commencement of the 
action; but that was in case of injuries not con- 
tinuing and permanent in their character. The 
injury in this case, if any, is permanent and en- 
during, and no reason is perceived why a single 
recovery may not be had for the whole injury to 
result from the acts conplained of.’’ And in Jef- 
fersonville, M. & I. R. R. v. Esterle, 
13 Bush, 669, which was also an _ action 
for throwing of smoke, cinders, and ashes on 
land, the court say: ‘‘By instituting this 
action for damages, the lot-owner, in effect, con- 
sents that the railroad company may continue, for 
all future time, to use the street as it is now using 
it, and, as consideration therefor, to accept such 
judgment as may be therein rendered.”’ In Central 
Branch U. P. Ry. Co. v. Andrews, 26 Kan. 711, an 
action to recover damages for interference with 
an alley, it is said by the court upon this point: 
“‘ The plaintiff has chosen to consider the obstruc- 
tion of the alley as a permanent injury to his lots, 
as a quasi condemnation, and permanent taking 
and appropriation of a certain interest in his 
property. * * Tt seems to us that he gives 
his consent [that his property shall be perma- 
nently appropriated] when he brings an action for 
such damages. It seems to us that he then con- 
sents that the railroad company shall permanently 
appropriate his property in the alley, for he then 
brings his action for damages because of such 
appropriation.’’ In Fowle v. New Haven & N. 
Ry. Co., 112 Mass. 334, where the action was for 
damages caused by the building of a railroad in 
such a manner that at times the current of a cer- 
tain stream would be thrown upon the plaintiff’s 
land, the court say: ‘‘ And if it (the injury) results 
from a cause which is either permanent in its 
character, or which is treated as permanent by the 
parties, it is proper that entire damages should be 
assessed with reference to past and probable future 
injury.”’ And see Town of Troy v. Cheshire Ry. 
Co., 3 Fost. 83; Powers v. City of Council Bluffs, 
45 Iowa, 652; Kansas Pac. Ry. Co. v. Mihlman, 
17 Kan. 224. 

It has frequently been held by this court that, 
in an action brought for deterioration in the value 
of real estate from a nuisance of a permanent 
character, all damages for past and future injury 
to the property may be recovered; and that one 
recovery in such action will be a bar to all future 
actions for the same cause. Ottawa Gas Co. v. 
Graham, 28 Ill. 73; Illinois Cent. Ry. Co. v. Grab- 
ill, 50 Ill. 242; Cooper v. Randall, 59 Ill. 321; 
Decatur Gas Co. v. Howell, 92 [1].19; Chicago & 
V. Ry. Co. v. Maher, 91 Ill. 312. The latter was 
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an action of much the same character as the 
present. It was an action of trespass, for damage 
to the premises of an adjoining land owner by the 
construction and operation of a draw railroad 
bridge across the Chicago river, on which plaint- 
iff’s property abutted, and which was used as 
dock property. After the bridgé was constructed 
and had been in operation for considerable time, 
Maher, who was the owner when the bridge was 
built, sold the premises to the plaintiff in the suit, 
who was his wife. The same question was pre- 
sented there as here, whether the plaintiff might 
recover for damages she had sustained by the 
continuance of the obstruction since she pur- 
chased. The solution of that question was found 
by the court in the determination that the char- 
acter of the cause of injury was such, from its 
permanency, that one recovery would be a bar 
of all future actions growing out of the 
erection of the structure; that Maher, the 
original owner, might have sued for and recov- 
ered all the damages which were sustained by the 
property from the erection, whether at the time or 
in the future; that that being true, the right of ac- 
tion was in him for a recovery of all damages that 
were, or might be, caused by the structure, and, 
as that right could not be transferred to his 
grantee, the plaintiff, there was in her no right of 
recovery. The distinction which appellee’s coun- 
sel draws in that case, that it was one of trespass, 
some piles in the protection of the bridge having 
been actually driven in Maher’s land, does not 
make a satisfactory discrimination. There is no 
significance in that action having been one of 
trespass, and not case, as our statute has abolished 
all distinctions between the actions of trespass and 
trespass on the case. The decision was not rested 
upon the point of that act of trespass committed 
being the only cause of action, but upon the per- 
manent character of the structure as giving a 
right of recovery once for all; and the continu- 
ance of the obstruction since the purchase by the 
plaintiff was urged as ground of recovery in the 
case, which was met by the court in the manner 
above stated. 

If the above doctrine as to entireness of recov- 
ery in one action, where the cause of injury is of 
a permanent kind, is to be admitted, it should 
apply peculiarly in this character of case. The 
cause of damage here is not a nuisance proper. 

A railroad track laid upon a street of a city by 
authority of law, properly constructed and oper- 
ated in a skillful and careful manner, is not in law 
anuisance. Randle v. PacificR.R., 65 Mo. 332; 
Danville Ry. Co. v. Com., 73 Pa. 38. In Dlinois 
Cent. Ry: Co. v Grabill, above cited, it was said: 
*“* There is no complaint in the declaration of an- 
noyance by the running of engines, the escape of 
steam, or otherwise, near her (plaintiff’s) prem- 
ises. Such consequences of the construction and 
use of railroads must be borne by all living near 
them, and without hope of redress, for they are 
inseparable from the purposes and objects of such 











structures.’”’ And see Moses v. Ft. Wayné & C. 


R. R. Co., 21 Ill. 516. 

There is no complaint here that the railroad is 
not properly constructed, or that it was not oper- 
ated in a skillful and careful manner. It belongs 
to the idea of a nuisance that it is abatable. In 
the original actions, assize of nuisance and quod 
permittat prosterners, the former being brought 
against the one who levied the nuisance, and the 
latter against the allenee of him who levied the 
nuisance, the judgment thereon, besides damages 
for the temporary loss sustained, was for an 
abatement of the nuisance. These actions finally 
went into disuse, and the action on the case be- 
came the remedy, and a party injured by a pri- 
vate nuisance might bring his action toties quoties, 
until the obstinacy of the party maintaining such’ 
nuisance should be overcome by repeated recover- 
ies against him and the nuisance beabated. 3 Bl. 
Comm. 222. Buta railroad, or the operation of it, 
is notto be abated. It is built for the accommo- 
dation of the public. This is the object which 
justifies the exercise of the power of eminent 
domain, and the public welfare demands that there 
should not be discontiuuance of the operafion of 
a railroad. Thus, there is not in such case the 
same reason as exists in cases of ordinary private 
nuisance for allowance of bringing actions as in- 
jury is done, which, as Blackstone says, will have 
the same effect as assize of nuisance, or quod per- 
mittat, ‘* unless a man has a very obstinate as well 
as ill-natured neighbor, who had rather continue 
to pay damages than remove the nuisance.” 

For the class of injuries here sued for, there was 
no remedy, as we understand, previous to the con- 
stitution of 1870. The constitution of 1848 pro- 
vided only that private property should not be 
taken for public use without just compensation. 
The provision fcr the first time was incorporated 
in the constitution of 1870 that “‘ private property 
shall not be taken or damaged for public use with- 
out just compensation. Such compensation, when 
not made by the State, shall be ascertained by a 
jury, as shall be prescribed by law.” Before the 
adoption of the latter constitution where there 
was land taken for public use, there was provision 
for compensation. But where there was other dis- 
connected land not touched by the improvement, 
but damaged merely, as complained of in this 
case, no compensation was provided. To meet 
this want, the clause of the constitution, restric- 
tive of the exercise of the power of eminent do- 
main, provides that private property shall not be 
taken or damaged for public use without just com- 
pensation. We think it to be within thetrue intent 
and meaning of this provision as to damage that 
there should be but one proceeding for recovery 
of damage, in which there should be recovery for 
the entire damage, past, present and future; that 
it should be similarly regarded, in this respect, as 
the provision in regard to the taking of the prop- 
erty, where there is but one proceeding, and an 
assessment of compensation and damages once 

for all. The two provisions are coupled together, 
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and are both in restriction of the exercise of the 
.power of eminent domain. 

In respect to the awarding of compensation for 
the taking of private property for public use, Mills, 
in his work on Eminent Domain, section 216, says: 
“The appraisement embraces all past, present, and 
future damages which the improvement may 
thereafter reasonably produce.”’ Had the railroad 
track in this case been laid over a portion of one 
of these lots, then, in the condemnation proceed- 
ing for the taking of such portion, compensation 
would have been assessed for the value of the por- 
tion thus taken, and for the damage to the residue 
of the lot not taken. Such assessment would have 
embraced all future damage. As well here, in 
this case of no taking of land, might all the dam- 
ages, past and future, from the operation of the 
railroad, be assessed as they might be to the re- 
mainder, in such supposed case of the taking of a 
part of the piece of land. If there might be suc- 
cessive recoveries from time to time of the con- 
stantly recurring damages, then, as was said in 
the Grabill case, ‘‘asimilar recovery might be had 
at every term of the court, and, in this shape, the 
plaintiff might recover ten-fold the value of the 
property.”’ We donot think that this constitu- 
tional provision intended any such result,—that 
the just compensation given for the damaging of 
land might be greater than that for the taking of 
the land. 


The just compensation to be made for damage 
to land was, in our opinion, intended as an in- 
demnity, not for successive, constantly accruing 
damages, as they may afterwards be suffered, but 
for all the damage the land owner may suffer 
from all the future consequences of the careful and 
prudent operation ofa railroad; it being the im- 
mediate damage done to the land-owner’s es ate 
by changing its permanent condition, and impair- 
ing its present value. See Heard v. Middlesex 
Canal Co.,5 Mete. 81. The action for damage 
may be regarded as in the nature of one kind of 
condemnation proceeding. Upon this point of 
estimation of damages it was said, in the Maher 
case, that the structure being permanent in its 
character, ‘‘it could be determined with a reason- 
able degree of certainty how much it depreciated 
the value of the land, as a permanent structure— 
how much less it was worth after the erection of 
the structure than before.’’ This measure of 
damages is recognized in the cases above cited 
from Bush, and in Chicago & I. R. Co. v. Baker, 
78 Ill. 316, and Chicago & P. R. Co. v. Stein, 75 
Tl. 41; and alsoin Powers v. City of Council 
Bluffs, supra, a case of damage to premises result- 
ing from the improper construction of a ditch, 
where the court say: ‘The plaintiff's damage 
was susceptible of immediate estimation. No 
lapse of time was necessary to develop it. It was 
the difference between the value of his lots as 
they would have been if the ditch had been prop- 
erly constructed, and the value of them as they 
were, With the ditch as it was.” Page 657. And 





on page 650 it was said: ‘‘If the cause of the in- 
jury is permanent, the damage can be forseen and 
estimated.’’ With so much of certainty, can the 
benefits of damages to real property, which will 
result from the coustruction of a railroad, be fore- 
seen—that the mere location of the line of a rail- 
road has an immediate effect upon the value of 
all real property in the vicinity, in enhancing or 
depreciating it? As all damages, then, which will 
be sustained as the necessary result of the operation 
of the road, can be immediately estimated at 
the time of the construction and putting in opera- 
tion of a railroad, from the effect on the value of 
the land to be damaged, it would seem to answer 
all just purpose of the land owner to allow but one 
action, in which there might be recovery for all 
damages. The allowance of successive actions for 
damage, as it should occur from day to day, as 
new damage, would seem to serve but the purpose 
of harassing and the wasting of means in expenses 
of litigation. The law does not favor the multi- 
plying of actions. 

A further view is that the plaintiff purchased 
the property as it was with its surroundings. The 
railroad was there and in operation, and plaintiff 
bought the property with the disadvantage of the 
railroad. The railroad must be presumed to have 
decreased the market value of the property from 
what it would have been without the road, and it 
is to be taken that plaintiff paid but this decreased 
value for the property; so that, in effect, he has 
been allowed for all these damages, resulting 
necessarily from the operation of the railroad, in 
the reduced price which, on that account, he paid 
for the property, and for him now to recover for 
such damages in this action would be getti: g for 
himself a double allowance for the same thing— 
these damages. 

The conclusion is that, asthe former owner 
could have sued and recovered for the deprecia- 
tion in the value of the property caused by the 
railroad, the right of action was in him for a re- 
covery of all damages that were or might be 
caused in the operation of the railroad, and that 
there isno right of recovery in his alienee, the 
appellee. It follows that there was error in re- 
fusing the above proposition of law, and the judg- 
ment will be reversed, and the cause remanded. 

Dickey, J.: I cannot concur in the views here 
expressed. Ido not think our laws give to rail- 
road companies a right by prescription in five 
years, without payment of compensation. If pos- 
sible, I will prepare an opinion expressive of ny 
views of this case. 

The appellee thereupon filed a petition for re- 
hearing, which was overruled, and, October 5, 
1886, Scholfield, J., handed down the following 
opinion in the judgment of the court as set out 
above in the opinion of Sheldon, C. J.: 


SCHOLFIELD, J.: As I understand this record, I 
concur in the judgment rendered, and I also con- 
cur, in the main, in the reasoning of the opinion by 
Mr. Justice Sheldon. To avoid misapprehension, 
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however, I prefer to state in my own way, briefly, 
the grounds on which my couclusion is based. A 
railroad in the streets of a city, when not author- 
ized by law, isa nuisance per se; and hence there 
may, in such cases, be recoveries by those whose 
property is injured thereby, from time to time, 
until it shall be abated. But, before the adoption 
of our present constitution, it was held that, 
where there was legislative authority, a city 
council might authorize the location, construction, 
and operation of railroads in the streets of cities, 
and there could be no recovery by adjacent prop- 
erty holders for injuries sustained in consequence 
of their location, or of their construction, or of 
their operation in the usual and ordinary manner 
of constructing or operating railroads, that al] 
damages thus arising were damnum absque injuria, 
Moses v. Pittsburgh, Ft. W. & C.R. Co., 21 Il. 
522 et seg. The only clause in our present consti- 
tution affecting the question is that which pro- 
vides that ‘‘private property shall not be damaged 
for public use without just compensation.’ This 
court held, in Stetson v. Chicago & E. R. Co., 75 Tl. 
74,(and the ruling has since been followed in kind- 
red cases,) that it is not indispensable to the right 
to construct and operate a railroad in the streets of 
acity that the damages occasioned thereby to ad- 
jacent property holders shall have been previously 
ascertained and paid; in other words, that a rail- 
road may be lawfully constructed and operated in 
the streets of a city, notwithstanding it shall cause 
injuries to adjacent property holders, the damages 
resulting from which shall not have been pre- 
viously ascertained and paid. 

It is sufficiently accurate to say that this railroad 
is permanent. The company is authorized, by its 
charter and by an ordinance of the city council, to 
locate and construct its road in the street. ‘he 
right to locate and construct a railroad implies the 
right to operate it in the usual and ordinary man- 
ner, and, while the constitution requires that 
damages arising from injuries thereby occasioned 
shall be compensated, yet, according to the doc- 
trine of the Stetson case, such injuries are not in 
the nature of a nuisance, for which the railroad 
can be abated, but are ‘rather in the nature ofa 
condition subsequent. It must result from the 
railroad being lawfully constructed in the 
street and from the company having the 
implied right to use and operate it as 
railroads are ordinarily used and operated, 
that the railroad company has the further 
necessarily incidental right to injure adjacent 
property in the manner and to the extent that such 
ordinary use and operation will necessarily in- 
jure it, subject to the right of the owner to have 
compensation made therefor. And the railroad 
being permanent, the injury must be equally per- 
manent, affecting the property from the time the 
road is constructed; and a right of action therefor 
then accrues, on the authority of the cases re- 
ferred to in the opinion of Mr. Justice Sheldon, 
to recover, once for all, the damages resulting 





from the injuries sustained to the property. And 
it is manifestly upon this assumption that the 
general assembly have provided in the eminent 
domain act for the comvensation, once for all, of 
such damages. The authority to lay tracks in the 
streets measures the extent of the contemplated 
probable use; and, on the question of damages to 
adjacent property, it is therefore to be assumed 
that the tracks authorized to be laid may be used 
to the full measure of their capacity; and so, at 
once and ever after, the character and degree of 
damages sustained by the adjacent property 
holder is patent to all. 

I concede that if, after the road is constructed, 
authority be given by the city council, and new 
tracks shall te laid which were not within the 
authority conferred by the council when the road 
was constructed, or that ifthe tracks laid when 
the road was constructed shall be subjected to a 
new and more burdensome use which was not 
within the authority conferred by the city council 
when the road was constructed, and adjacent 
property holders shall be injured by such new 
tracks, or such new and more burdensome use, 
they may recover for the damages resulting 
therefrom; and I also concede that the adjacent 
property holders may recover from time to time 
for damages resulting from willful or negligent 
acts as to which the company would not have 
been protected by its charter, and the license and 
authority of the city council to lay its tracks in the 
streets, before the adoption of the present con- 
stitution. But the vibration caused to appellee’s 
property, the casting of smoke, soot, etc., upon it, 
here complained of, I understand result from the 
ordin:rily prudent use and operation of the rail- 
road, as such roads are in general used and oper- 
ated. The injury for which damages are claimed, 
is that necessarily to be anticipated as resulting 
from the mere fact of the prudent construction 
and operation of a railroad in. the streets of a pop- 
ulous city. 








Nore:—The constitutional provision in Illinois that 
parties shall be entitled to damages for injury to land 
by the operation of public works, such as railroads on 
other lands adjacent or abutting, is a limitation upon a 
common lawright. The general rule is thus stated by 
the Supreme Court of Maine:! “Itis a fundamental 
maxim of the law that a man may sue his own land for 
lawful purposes as he pleases. He may make erections 
or excavations thereon to any extént whatever. Within 
his own limits he can control not only the face of the 
earth, but every thing under it and overit.” He 
may dig down his own land so near his neighbor, that 
the latter’s house may be so endangered that its re- 
moval becomes necessary, and forthis heis not re- 
sponsible, provided the consequences to his neighbors 
result from his own reasonable and lawful use of his 
ownland.2 So a proprietor may control the flow of 
mere surface water over his own land at his pleasure 


1 Moorison v. Bucksport, etc. Co., 67 Me. 353. 
2 Thurston v. Hancock, 12 Mass. 220, and cases cited. 
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without obligation to any proprietor above or below.’ 
He may prevent such water coming upon his land 
from adjoining land,‘ or retain it on his own land.5 
And he mayso dig for proper purposes on his own 
land as to cut off the sources of his neighbor’s water.® 

And,generally,it may be said,that if the use made by 
a proprietor of his own land is reasonable and lawful 
his neighbors cannot hold him responsible for disas- 
trous consequences to them. Unless the use falls 
within the legal definition of a nuisance, the proprie- 
tor’s right to doashe pleases with his own cannot 
be controverted. And as the operation ofa railroad, 
eveninthe streets ofa city is, if authorized by its 
charter, a lawful business; it follows that it cannot be 
regarded asa nuisance, and neither can it be so ren- 
dered by the jarring, noise, smell, smoke and soot, 
necessarily incident to it.?7 A structure authorized by 
the legislature cannot be a public nuisance.§ 

If, therefore a railroad company hasin due course 
of law secured the right of way over the streets of a 
city, its rights tothe land covered byit is, for its 
purpuses, as absolute as if it owned the fee simple of 
the city;and when it has once satisfied the demands 
authorized by the constitution of the contiguous 
property holders its right to carry on its lawful busi- 
ness in a lawful manner is as absolute as that of any 
tradesman in ¢he town. 

It is true that there can be more than one taking of 
private property for public uses, and that every suc- 
cessive act by which the value of the property is further 
impaired is in contemplation of law a new “taking,’? 
yet when the proceeding for compensation is statutory, 
and in its terms contemplates the injuries to be suffered 
in the future and professes to include damages for 
such future injuries, an injury suffered after such 
compensation has been made or waived, can hardly in 
reason orin law be regarded asa fresh “taking.” It 
is equally true that one who continues a nuisance 
commits a new wrong,” and the principle would apply 
very fully in the case under consideration if it were 
conceded or established that the operation of a rail- 
road was a nuisance at all.—[Ep. CEN. L. J. 


8 Moorison v. Bucksport, etc. supra. 

4 Bangor v. Lansil, 51 Me. 54. 

5 Gannon v. Hargaden, 10 Allen 106; Rawstren v. 
Taylor, 11 Exch., 369; Flagg v. Worcester, 13 Gray 601; 
Bates v. Smith, 100 Mass. 181,182; Rathke v. Gardner, 
134 Mass. 14. 

6 Chase v. Silverstone, 62 Me. 175. 

7 Randle v. Pacific Railroad, 65 Mo. 325. 

8 Danville, etc. Co. v. Commonwealth, 73, Penn. St. 29, 
38; Rex v. Pease, 4 Barn. & Ad. 17. 

9 Rigney v. Chicago, 102 Ill. 64. 

10 McDonough v. Gilman, 3 Allen 264; Nichols v. Bos- 
ton, 98 Mass. 39. 
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1. ARBITRATION—Submission—Award.—Where, in 
an action on contract to recover a judgment fora 
sum of money agreed to be paid to the plaintiff an- 
nually,and for a support during his life,the defend- 
ant pleads an award of arbitration, and the submis- 
sion provided that all matters of difference were 
submitted between them, it cannot be objected 
that an award made by them that the defendant 
should pay to the plaintiff the sum of $200 in five 
years, in equal payments, without interest, is not 
in accordance with the submission, and that the 
time of payment fixed by the arvitrationis not 
within the terms of the power conferred on them. 
Donican v. Mulry, 8. C. Iowa, Oct. 19, 1886; 29 N. 
W. Rep., 612. . 


What May be Submitted—Contract—Dis- 
puted Boundary. — All controversies of a civil 
nature, including disputes concerning real estate, 
may be the subject of arbitration. Stigers v. 
Stigers, 5 Kan. 652, referred to and disapproved. 
A dispute had long existed between the plaintiff 
and defendant in regard to the boundary line, 
running north and south, dividing two contingent 
tracts of land which they owned. The defendant 
claimed that a certain hedge was standing upon 
the true line, while the plaintiff claimed thatit was 
three rods further east. A written agreement was 
finally entered into, establishing the boundary on 
the line claimed by the defendant. As a part of 
the contract the defendant agreed to pay the 
plaintiff for the strip of land lying between the 
established line and the one claimed by the plaint- 
iff, which was ascertained to be two and one-half 
acres, the value thereof to be fixed by arbitration: 
Heid, in an action on the agreement to recover the 
value of the land, that the mutual concessions of 
the parties in fixing the disputed boundary line, 
and the relinquishment by the plaintiff of his 
claim to the disputed strip of land, is sufficient 
consideration to support the defendant’s promise 
to pay the value of the strip, and that the contract 
is valid, and should be upheld. Finley v. Funk, 
8. C. Kans., Oct. 7, 13886; 12 Pac. Rep., 15. 





. CORPORATION—Dividends on Preferred Stock— 
Impaired Capital—Railroad — Statute.—Where 
an act of the legislature allowed a railroad corpo- 
ration, whose finances were embarrassed by a large 
floating debt which it could not meet, either to pay 
the debt with the proceeds of second mortgage 
bonds to be thereafter issued, or to issue preferred 
stock for the purpose, by consent of a majority of . 
the stockholders, and provided that the holders of 
such preferred stock should receive “ out of the 
net earnings ” of the company, annnually, a cer- 
tain per cent. on said stock, arrearages for any year 
to be paid out of net earnings of subsequent years 
before paying anything on the common stock, and 
the company adopted the latter method, and issued 
preferred stock, held, that dividends on the pre- 
ferred stock were payable from the net earnings of 
any year, notwithstanding an existing deficiency of 
nearly a quarter of a million dollars, and notwith- 
standing the provision of the general statute for- 
bidding any corporation to declare a dividend while 
its capital is impaired, said deficiency having ex- 
isted prior to the act of the legislature. Cotting 
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v. New York, etc. Co.,8.C. Conn., July 20, 1886; 
5 Atl. Rep., 851. 


4, CRIMINAL Law—Appeal—Evidence—New Trial 
—Newly-Discovered Evidence.*Where the testi- 
mony offered by the State, when taken alone, is 
competent and sufficient to sustain the prosecution, 
a verdict which has been approved by the district 
court will not be set aside in thesupreme court for 
insufficiency of the evidence. As a general rule, 
newly-discovered evidence, the purpose of which 
is to discredit a witness in the original trial, does 
not afford adequate ground for the granting of a 
new trial. The deglarations of a party other than 
the defendant which formed no part of the res 
geste, although they may amount to an admission 
that he committed the offense charged against the 
defendant, are not admissible in evidence in behalf 
of the defendant, and an application for a new 
trial based on such evidence was properly refused. 
State v. Smith, 8. C. Kans., Oct. 7. 1886; 11 Pac. 
Rep., 908. 


5. 





Bigamy — Indictment — First Marriage— 
Evidence—Admission—Reputation—Res Geste— 
Increasing Punishment.—In a prosecution for 
bigamy it is not necessary to allege in the informa- 
tion or indictment the exact time and place of the 
first marriage. Itis sufficient, in that respect, to 
allege and prove that the marriage relation existed 
between the aceused and his first wife at the time 
of the second marriage. In such a prosecution, 
the deliberate admissions of the defendant of a 
former marriage, coupled with cohabitation and 
repute, is evidence tending to prove an actual 
marriage, upon which a jury may convict. The 
declarations of the defendant, made in his own 
favor, respecting the first marriage, which formed 
no part of any statement or conversation called 
out by the State, and which were no part of the 
res geste, are inadmissible for the defense. The 
district court may, until the term ends, revise, 
correct, or increase a sentence which it has imposed 
upon a prisoner, where the original sentence has 
not been executed or put into operation. Statev. 
Hughes, 8. C. Kans., Oct. 7, 1886; 12 Pac. Rep., 28. 

6. False Pretemses—Practice.—On the trial of 

an indictment, where evidence has been given 

which directly tends to support the allegations of 
the indictment, the court may refuse to rule that 
there is no evidence to prove such allegations, or 
that there is a variance between the allegationsand 
the proof. Although one cannot be convicted for 
false representations, upon a statement of his 
opinion as to the value of an article. yet he can for 
a false representation of what it is selling for. The 
offense of obtaining money by false pretenses is 
complete in a county in this State, where the rep- 
resentations were made by there sending a cashier’s 
draft for the money to the defendant, at his request, 
to New York, by the hands of defendant’s agent, 
or by depositing the draft in the mail at his request, 
he having roceived the money on the draft in New 

York. Where the bill of exceptions purports to 

set out all the evidence, and there is no evidence 

therein of a material fact necessary to supporta 
conviction, the exception to the indictment must 

be sustained. Commonwealth v. Wood, S. J.C. 

Mass., Oct. 21, 1886; 3 N. Eng. Rep., 94. 





7. DEED—Apt Words of Conveyance—Bond for Deed 
—Further Assurance—Statute of Limitations— 
Partition—Adverse Possession.—The words, “ I 












have this day bargained, and do grant, bargain. 
sell, and confirm,” in an instrument, purporting 
to convey land, signed, sealed, acknowledged, and 
recorded, are adequate to pass the title, and a sub- 
sequent provision in the instrument binding the 
grantor in a penal sum to make a good and sufli- 
cient deed does not limit or qualify the apt words 
of conveyance. Sucha provision is merely a cove- 
nant for further assurance. A grandchild cannot, 
after the lapse of more than twenty years from the 
attainment of his majority, bring a suit for parti- 
tion of land against other grandchildren who have 
been in undisputed and adverse possession since 
the death of the common ancestor, for more than 
that length of time. Johnson v. Filson, S. C. Ill., 
Oct. 6, 1886; 8 N. E. Rep., 318. 


8. 





Recording — Husband and Wife — Home- 
stead.—The recording of a deed raises a presump- 
tion of delivery, to be explained or rebutted, how- 
ever, by the intention of the party recording the 
same. Any act presumptively a delivery will not 
be a delivery if the intent to make it such is want- 
ing, or is expressly negatived by other acts or 
words of the grantor. Where the only act looking 
toward a delivery is the recording of the deed, the 
effect of such recording must be qualified, limited 
and governed by the intention of the party record- 
ing, which intention is shown by what he said to 
the register of deeds when he left the instruments 
with him for record; and what he said to the reg- 
ister at the time is part of the res gestw and admis- 
sible in evidence to explain the character of his 
intent. Where a husband deeds the homestead to 
a third party, who simultaneously deeds it to the 
wife, the transaction in law is a simple conyeyance 
from the husband to the wife; in such case, the 
deed to such third person would not be void be- © 
eause of ‘the wife not joining in its execution. 
Where the wife after leaving her husband, who 
continued in possession of the land, sold the same 
to a third person who deeded it to her brother, 
it will be deemed a conveyance from a sister to her 
brother, the plaintiff, who under the circumstances 
was chargeable with notice of the title. Stevens 
v. Castel, S.C. Mich., Oct. 14, 1886; 2 W. Rep., 
724. 


9. DowER—At Common Law and by Statute— 
Estoppel.—Dower, at common law and under the 
statutes of Pennsylvania, is an estate in the land 
and not a mere lien. The act of March 29,1882, 
charges the widow’s dower on the land in partition 
proceedings; and the. orphans’ court cannot di- 
vest the dower, by decree or othcrwise, unless the 
widow’s consent is procured in such manner as to 
pass her estate. Her consent will not be implied 
from knowledge of the proceedings, and that the 
court had ordered .a cash sale. Such knowledge 
will not operate as an estoppel and prevent her 
from recovering her dower, in an action of assump- 
sit brought againstan assignee of the land. Evi- 
dence that the administrator’s deed omits refer- 
ence to dower, or that the whole of the purchase 
money was paid to the administrator or that the 
assignee of the land understood from his vendor 
or the scrivener that the land was clear from in- 
cumbrance, is inadmissisible, where the widow is 
not a party to these transactions. Diefenderfer v. 
Eschleman, 8. C. Penn., Oct. 4, 1886; 4 Cent. Rep., 





10. 
Jeated—Rights Restored.—Whenever 
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under a deed or mortgage of real estate given by a 
husband in which the wife joins is defeated, her 
act in joining in the conveyance becomes a nullity, 


and she is restored to her original situation, and 


may, after the death of her husband, recover 
dower, asthough she had never joined in the 
conveyance. Hinchliffe v. Shea, N. Y. Ct. Ap. 
Oct. 5, 1886; 7 East. Rep. 326. 


11. Equity — Fraud -- Rescission in Part — When 
Proper—Contract—Part Written, Part Parol— 
Consideration must be Averred and Proved—Ac- 
count — Acknowledgment of Correctness — When 
may be Shown Incorrect—Mortgage--Assumption 
of Debt—Party Paying Equitable Part Treated as 
Surety.—A party who has been fraudulently in- 
duced to make a contract cannot, as a rule, affirm 
it in part and avoid it in part; but where the con- 
tract is divisible into several independent parts 
resting on different considerations, he may retain 
the subject of one part, and at the same time 
maintain a suit in equity to rescind another part 
on equitable terms, or, by tendering back the con- 
sideration or benefic received under that part, 
treat itas rescinded atlaw. A contract party in 
writing, which cannot be made complete without 
supplying an essential part by parol evidence, is 
to be treated as a parol contract; and one who 
relies upon such a contract, which does not show 
upon i‘s face that it was made upon an adequate 
consideration, must aver and prove that there was 
a sufficient consideration for it. A written ac- 
knowledgment that an account is correct, made 
without consideration, will not estop a party from 
showing that it is incorrect as against parties hav- 
ing notice of its incorrectness before acting upon 
it. Where two persons purchase real estate as 
tenants in common, giving a purchase-money 
mortgage thereon, and afterwards make partition 
thereof, the one who pays his equitable share of 
such mortgage debt stands in the relation of 
surety to one who purchases from the other, and 
assumes his share of the mortgage debt, and such 
surety is entitled to have the land so purchased 
first sold to satisfy the mortgage debt before the 
portion set apart to him shall be taken. Higham 
v. Harris, 8. C. Ind., Sept. 15, 1886; 8 N. E. Rep. 
255. 


12 ——— Limitation of Actions—Presumption of 
Payment, from Lapse of Time--Liens—Laches.— 
The common law presumption of payment, arising 
from the lapse of time, arises upon every species of 
security for the payment of money, including evi- 
dences of debt excepted out of the statute of lim- 
stations. Equity follows the law in this respect. 
The’ lien of a contractor for the construction of a 
railroad is presumed to have been paid after the 
lapse of twenty years, where there are no circum- 
stances or evidence showing that it has not been 

+ paid. Such contractor cannot, therefor, after the 
lapse of such time, under such circumstances, en- 
force such lien by billin.equity or otherwise. 
Hayes’ Appeal, S. C. Penn. Oct. 4, 1886; 18 Weekly 
Notes of Cases, 322. 


13. EVIDENCE — Admissions. — Declarations of de- 
fendant, contained in letters signed by him and 
mailed by his order, which directly contradict his 
testimony on the trial, are admissible in evidence 
against him, although the letters are not addressed 
to the plaintiff. Hosmer v. Groat, S.J. C. Mass., 

Oct. 29, 1886; 3 N. Eng. Rep. 78. 











14. ExECUTION—Levy—Officer’s Return—Amend- 
ment.—If the return of an officer making a levy 
contains sufficient matter to indicate that in mak- 
ing the extent all the requirements of the statute 
have been complied with, an amendment of a mere 
clerical error may be made, notwithstanding any 
intervening interest of a subsequent bona Jide pur- 
chaser. Peaks v. Gifford, 8. C. Me. Sept. 24, 1886; 
5 Alt. Rep. 879. 

15. FALSE IMPRISONMENT—Commitment for Con- 
tempt—Process not Void—Court’s Jurisdiction— 
What it is— Commitment for Contempt—Attorney 
Resisting Motion for Discharge.—All the facts con- 
stituting an alleged contempt were undisputed,and 
were presented to the court having jurisdiction of 
the proceedings for consideration upon a hearing, 
After the hearing the court decided that a con- 
tempt had been committed, and ordered the party 

" guilty thereof to be committed. Held, that the 
decision of the court was an exercise of the judi- 
cial function, and that the decision, although 
afterwards set aside as erroneous, did not render 
an order or process based upon it void, nor subject 
the party procuring it to an action for damages for 
false imprisonment. The power of a court to en- 
tertain jurisdiction of an action does not depend 
upon the existence of asustainable cause of action, 
but upon the performance by the party of the 
prerequisites authorizing the court to determine 
whether one exists or not. In an action for false 
imprisonment, where the defendants, as authorized 
attorneys, resisted a motion for the discharge of 
the plaintiff, who had been committed for con- 
tempt, pending an appeal to determine whether he 
was guilty of such contempt, and where the mo- 
tion for the discharge was overruled by the court 
before whom it was made, eld, that the defend- 
ants were not liable in damages for false imprison- 
ment; held, further, that they were not responsible 
for the action of the sheriffin continuing the im- 
prisonment after the order of commitment was 
claimed to have been complied with. Fischer v. 
Langbein, N. Y. Ct. App. Oct. 5, 1886; 8N. E. 
Rep. 261. 


16. HUSBAND AND WIFE—Divorce in One State— 
Proceedings for Alimony in Another.—A and P 
were married in West Virginia, at their domicile, 
where A retained his domicile, but P went to 
Tennessee, where, in ex parte proceedings, she 
obtained a divorce a vinculo from A; but, as there 
was no personal service upon A, her application 
for alimony was dismissed without prejudice and 
to enable her to sue for it elsewhere. She then 
brought suit here for alimony alone, and to reach 
certain property in Ohio belonging to A; in which 
case she obtained service upon A, who also ap- 
peared and filed pleadings in the case, and on 
trial the court found sufficient cause, and allowed 
heralimony. Held, P had aright thus to bring 
her action for alimony alone, and she could have 
her claim therefor determined, and, if sustained 
upon trial, the court could allow her reasonable 
alimony out of the property of A. Woods v. 
Waddle, 8. C. Ohio, Oct. 19, 1886; 8 N. E. Rep. 
297. 

17. INJUNCTION — Threatened Trespass — Threat - 

ened Nuisance.—An injunction will not be granted 

to restrain one from committing a threatened 
trespass, where it is not alleged that the defendant 
isnot insolvent. A very strong case must be made 
by the bill to justify the court in granting an in- 
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junction to restrain a threatened nuisance. Thorn- 
ton v. Roll, S.C. Ill., Sep. 9 1886; The Reporter, 
vol. 22, 586. 


18. INSURANCE—Agent Negligence of.—An excep- 
tion will not be sustained toa finding of the trial 
court that an agent of an insurance company, in- 
structed to cancel a policy, did not use due dili- 
gence in delaying until a loss occurred five days 
thereafter, when he could have given notice of the 
cancellation within half an hour. The court prop- 
erly refused torule that “inasmuch as, by the 
terms of the policy, the company had sixty days 
after proof of loss in which to pay the amount 
thereunder, the action was prematurely brought” 
against the agent for the loss sustained by his 
negligence, the proof of loss having been made 
and the writ dated the same day. The offer of de- 
fendant to prove that “orders generally from the 
companies are to cancel the policy as soon as con- 
venient, and that it is generally understood that 
an agent has from five toten days in which to 
cancel a policy,” wasrightly refused. Phwnix etc. 
Co v. Frissell, S. J. C. Mass., Oct. 22, 1886; 3 N. 
Eng. Rep. 69. 


19. ——— Fire Insurance—Practice- Testimony .— 
The condition in a fire insurance policy, that in- 
sured shall not effect a second insurance without 
the written consent of the insurer, is not waived 
by the fact that the agent of the company saw the 
policy of a second insurance, subsequently taken 
out by the insured, read portions of it, and con- 
versed with insured upon its terms. The taking 
out of the second policy rendered the first policy 
void. Motions to strike out testimony should not 
prevail when the testimony offered is competent, 
and no objection is made thereto at the time it is 
offered. Robinson v. Fire Association, etc., 8. C. 
Mich., Oct. 11, 1886; 5 W. Rep. 715. 


20. JUDGMENTS — Liens— Statutory — Subordinate 
to Prior Equities—Deed—Mistake in Description 
—Prior Equity.—Judgment liens are general 
statutory liens; they cannot be created by agree- 
ment, and they will not be allowed to stand in the 
way of prior specific qualities. In 1865, ‘I’ obtained 
a deed by which it was attempted and intended to 
convey certain real estate, including that in con- 
troversy, but, by mutual mistake of the parties 
and scrivener, the description did not include 
such real estate.’ In 1879, appellant obtained a 
sheriff’s deed thereto on a sale on a judgment 
against T in 1872. In 1875, appellee obtained a 
judgment against T’s grantor, after he had 
parted with allinterest in the real estate, except 
the naked legal title, and in 1885 he obtained a 
sheriff’s deed thereof, on a sale uponsaid judgment 
madein 1884, but at T’s request, his grantor 
made a deed to his wife, correcting the mistake, 
in 1879, and she made a deed to appellant in 1884. 
Tand appellant have continued in possession. 
Held, that appellant’s equity is superior, and he 
is entitled to have his title quieted as against ap- 
pellee. Wells v. Benton, 8. C. Ind , Oct., 12, 1886; 
8 N. E. Rep. 444. 


21. NEGLIGENCE—In an action for causing the death 
-of plaintiff’s intestate, where the only evidence is 
that, while engaged in defendant’s employment in 
making starch, he was injured by starch being 
blown out of the boiler upon him, there being no 
evidence that the boiler was out of repair or im- 
properly constructed, such evidence does not sus- 
tain due care on his part or negligence on the part 





of defendant, and the court may order a verdict for 
defendant. Blanchette v. Border City, etc. Co., 8. 
J.C. Mass., Oct. 29, 1886; 8 N. Eng. Rep. 92. 


99 
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— Railroad Crossing — Whistle — 
Evidence—Character of Railway Train.—lt is the 
duty of a railroad company, in running its trains 
over its track, to have the whistle of its engines 
sounded three times, 80 rods from the place where 
the railroad crosses any public highway, except in 
cities and villages. Where no whistle is sounded, 
or other alarm given, and damages are sustained 
by atrain of cars running over cattle upon the 
highway, the company is chargable with negli- 
gence; and it is not relieved from its liability 
therefor merely by the evidence of the owner of 
the cattle, in charge of the same, that he saw the 
smoke and heard the puffing of the engine drawing 
the train more than half a mile from the crossing, 
because no one is bound to conclude that the en- 
gine or train will cross the highway without sound- 
ing the whistle 80 rods from the crossing. Where 
a person has lived several months ona farm near 
a railroad crossing ofa public highway, and his 
business requires bim to crossthe track frequently, 
and he is able to tellthe time the regular trains 
cross the crossing, he is competent to testify 
whether a particular train is an irregular or extra 
one. Missouri, etc. Co. v. Stevens, 8. C. Kans., 
Oct. 7, 1886; 12 Pac. Rep. 25. ‘ 


23. PARTITION — Trust—Instructions — Notice. — 
Where the court gives binding instructions to the 
jury to find for one party or the other, it must be 
assumed that the evidence advanced by the other’ 
party is true and that every fact fairly inferred 
therefrom is true. The title of all heirs in the real 
estate of a decedent is extinguished by a decree 
and sale in partition of the orphans’ court and 
delivery of sheriff’s deed, and the interest of the 
heirs is thereby converted into personalty. To es- 
tablish a trust by garol, the evidence must be full, 
clear and convincing. When real estate is held by 
atitle regular on its face, a bona fide mortgagee 
thereof, or one claiming title under such mort- 
gagee, is not ligble to be affected by any secret trust 
or equity if ae without notice thereof. Notice 
to an attorney or agent in a particular transaction, 
given in the course of that transaction, is notice to 
to the principal. Partition is made of lands of 
tenants in common; when their possession is com- 
mon; when the possession of one is adverse to the 
others the proper remedy is ejectment. Bigley v. 
Jones, S. C. Penn., Nov. 8, 1886; 17 Pitts. 
Leg. Jour. (N. 8S.) 140. 


24: PAYMENT—Plea of—Burden of Proof.—Where 
an allegation of paymentis denied no burden is 
cast on the plaintiff to prove that the defendant 
has committed fraud or perjury. The burden is on 
the latter to establish the alleged payment and 
whether he succeeds or fails the verdict is no 
evidence that he is guilty of forgery orfraud. If 
under a plea of payment the evidence is so evenly 
balanced that the jury cannot tell wnich prepond- 
arates, the defense fails. Where the execution of 
a receipt is denied,the party offering it must satis- 
fy the jury by the weight of the evidence that it 
was executed by the other party. Where no re- 
quest is made to the court to charge on the question 
of the hurden of proof, failure todo sois not a 
subject of error. Mitchell v. Metchell, 8. C. Penn., 
Nov. 9, 1886; 17 Pitts Leg. J. (N. S.) 148. 


25 PuBiic Lanps—State Lands—Swamp Lands— 





526 





THE CENTRAL LAW JOURNAL. 





No. 22. 























Impeaching Titles.—Where land is a partof the 
swamp and overflowed lands granted by congress 
to the State and the State has never sold or disposed 
of it, the state alone is competent to impeach the 
title of those claiming it, or to complain of any dis- 
position made of it by the United States. Driver v. 
Evins 8. C. Ark., Sept., 25, 1886; 1S. W. Rep. 518. 


26. SaLes.—A sale of real and personal property 
was madeforalump sum. A portion of the price 
was paid and the possession of the property de- 
livered. The legal title to the real estate was in a 
third person to secure a certain sum of money, less 
in amount than the balance of the purchase money. 
The purchaser paid off the incumbrance and took 
a deed from such third person. Held, that the 
purchaser was liable to the vendor for the amount 
of the purchase-money less the partial payment, 
and the amount paidin discharge of the incum- 
brance. Bartlett v. Baker, S.C. Me., Sept. 23, 
1886; 7 East Rep. 249. 


27. Fraud — False Representations. — Upon 
the sale of a mill, where representations of the ven- 
dor made to the purchaser were mere expressions 
of opinion, and not statements of the existence of 
positive facts, upon which the purchaser had a 
right to rely in making the purchase; and where 
the testimony shows that the purchaser made a 
personal examination of the property, and also 
made inquiries of parties living at the place where 
it was located; and he had ample opportunity of 
ascertaining all the facts bearing upon the desira- 
bility of making the purchase, and the value of the 
property—such representations would not be suf- 
ficient to found the charge of fraud upon, if they 
should prove to be untrue. Representations that 
farmers would bring in enough logs from the sur- 
rounding country to stock the mill, or that the 
amount of logs would be cut by farmers and be 
delivered at the mill for custom sawing, for four 
or five years in succession, sufficient to meet the 
capacity of the mill, were representations of mere 
matters of opinion, and not sufficient to establish 
fraud. Fraud cannot be presumed, but must be 
established by a preponderance of evidence, and 
where two witnesses affirmfand two others no 
more interestedjin the subject-matter and fully as 
creditable deny, the fraud, it is not proved. Where 
fraud is relied on in a suit to set aside a deed of a 
steam saw-mill, lands and appurtenances, and to 
set aside mortgages and notes given thereunder, 
an alleged defect in the title, when connected with 
the fraud alleged, must stand or fall with that 
allegation, and, the fraud not being established, 
complainant must seek his remedy in another act- 
ion. Allison v. Ward, 8. C. Mich., Oct. 14, 1886; 
5 West. Rep. 730. 





28. SeT-oFF—Trust—Assignment.—A set-off, to be 
allowed, must be a debt between the same parties 
and in the same right, and complete when the 
action was instituted. A bank received a cashier’s 
check of another bank, as a conditional payment 
of the debt of a third party. The latter bank made 
an assignment in trust for creditors and the check 
was not paid on presentation. At thetime of the 
assignment there was, on the books of the first 
bank, a credit to the insolvent bank of the pro- 
ceeds of notes, indorsed and discounted for the 
latter’s accommodation. In an action by the first 
bank against the debtor, for the debt, held, that 
this deposit was not a valid set-off against the 
debt. Union, etc. Bank v. Cannonburgh, etc. Co. 
8. C. Penn., Oct. 4 1886; 4 Penn. Rep. 262. 











29. TrEsPpass—Replevin—Officer.—The owner of 


personal property may maintain trespass against 
the plaintiff in replevin suit, who causes such prop- 
erty to be taken on the replevin writ, as the prop- 
erty of another, the defendant in replevin; and the 
fact that the plaintiff in replevin acted as a servant 
of the officer in serving that writ would not pro- 
tect him though the officer might have a valid de- 
fense. Williams v. Bunker, S. C. Me., Sept. 23, 
1886; 7 East. Rep. 249. 


30. TRovER—Sheriff — Pleading — Attachment.—In 


an action of trover against a sheriff for seizing 
under attachment the property of plaintiff for the 
debt of a third person, where the defense was that 
plaintiff’s title was fraudulent as to the creditors 
of the attachment debtor, the embarrassed circum- 
stances of the attachment debtor may be shown as 
a material circumstance tending to sustain the de- 
fense. Where, in such action, the pleadings of 
defendant contain the substance of the general 
issue anda good notice that he intends to prove 
plaintiff was not the owner of the property at the 
time of its seizure, they are sufficient. Where the 
person making the affidavit for the writ of attach- 
ment avers that she is the agent of the party suing 
out the writ, it is a sufficient averment of ageney. 
That a bond filed for an attachment was defective 
is not an objection which goes to the jurisdiction, 
asa new bond could have been filed. Testimony 
as to transactions between the parties to the al- 
leged fraudulent transfers, involving an investiga- 
tion of facts and circumstances which would tend 
to show whether or not the attachment debtor was 
acting as owner or as agent of the property, was 
properly admitted. Adams v. Kellogg, 8.C. Mich; 
5 W. Rep. 722. 


31. TRUST FOR CHILDREN—Default of Appoint- 
ment—Class When to be Ascertained.—By her 
will E H in exercise of power to appoint amongst 
her children or remoter issue given to her by the 
will of M H directed her trustees to pay the in- 
come of a certain trust fund to such child or chil- 
dren of hers as should survive her, during their 
lives, in equal shares if more than one, and in case 
of the death of any of her children in her lifetime, 
or afterwards, she directed that the issue of such 
child, or any one or more of them, should take his, 
or her, or their parents’ share, in such shares and 
proportions of his, her, or their parents should by 
will appoint; in default of such appointment such 
issue to take equally as tenantsincommon. E H 
had several children, all of whom were born in the 
lifetime of M H and all of whom were born in 
the lifetime of MH and all of whom survived E 
H. Some of these children were now dead, with- 
out having exercised the power of appointment 
given by the will of EH. They had children, of 
whom some predeceased and others survived their 
parents. Held, that the persons to take in default 
of appointment by the children of E H were all 
the children of such children, whether they sur- 
vived their parents or not.—Re Hutchinson; 
Alexander v. Jolley, Eng. Ct. Appl; 55 Law Times 
Rep. 527. 


32. WATER AND WATER-CouRSES — Navigable 
Waters—Islands— Riparian Owner.—Where, by 
the terms of a patent, land is bounded by a navi- 
gable river, the title extends no further than the 
edge of the stream, and does not include an island, 

through the channel between that and the main- 

land may not be navigable. Pucker v Bird, 8. C. 

Cal. Sep. 28, 1886; 11 Pac. Rep. 873. 
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38. Ways — Of Necessity — Grantor May Des- 
ignate — Private— By Prescription — Evidence 
— Grantor’s Declaration.— In case of a grant 
of land which is inclosed by other land of 
the grantor, a right of way by necessity arises, but 
the grantor has the right to designate the way to 
be pursued. He may designate a new way in pref- 
erence to one already in use, andin such case a 
subsequent purchaser of his remaining land takes 
the same subject to such right of way. The use and 
enjoyment of a right of private way across the 
land of another for five years is sufficient to create 
aright of way by prescription, provided the user 
is under claim of right, is continuous, uninter- 
rupted and exclusive, and within the knowl- 
edge and acquiescence of the owner. In 
case of a dispute concerning the existence and lo- 

- eation of a right of way claimed by plaintiffas a 

of necessity, the declarations of the original owner 

of both plaintiff’s and defendant’s lands, who 
designated the way to be used atthe time of his 

conveyance to plaintiff, are admissible. Kripp v. 

Curtis, S. C. Cal.. Sept. 22, 1886; 11 Pac. Rep. 879. 


84. WitL—Charge on Land—Legacy.—A testator 
directed his executor to satisfy and pay his just 
debts, etc., out of his “estate,” and gave and be- 
queathed to K $200, which he directed his execu- 
tor to pay out of his “‘estate.”” Testator then gave, 
devised, and bequeathed all the rest, residue, and 
remainder of his estate, real, personal, and mixed, 
to his niece, JC. Held, that the real estate was 
given toJ C. unconditionally, and was not charged 
with payment of the legacy to K. White v, Kauff- 
man, Md. Ct. App., Oct. 9, 1886; 5 Alt. Rep. 865: 


3 Construction—* Death Without Issue”— 
Conditional Limitation.—Where land was devised 
to one, and if he died without issue, then to cer- 
tain others, subject to the proviso that certain lega- 
cies should be paid by the primary devisee, and 
by a subsequent clause in the will it was provided 
that, if the primary devisees should die before the 
provisions of the will became an act, then the de- 
visees over should perform all the conditions as to 
the payment of legacies required of the primary 
devjsee, held, that the words “ death without 
issue ” referred to the death of the primary devisee 
at any time, and not merely to his death in the life- 
time of the testator, and that the primary devisee 
took a fee subject to a conditional limitation. Van- 
derzee v. Haswell, N. Y. Ct. App., Oct. 5, 1886; 8 
N. E. 247. 








Contest — Evidence -- Remarks of Con- 
testant—Undue Influence —Circumstantial Evi- 
dence — Trial--Order of Evidence,-- Objection— 
Competency for Two Purposes.—In a will contest 
a remark made by one of the beneficiaries, who 
was also a witness in the case soon after the date of 
the will, that he and Aunt Fanny had got the will 
fixed as they wanted it, and other similar remarks, 
admissible in evidence, both as admissions by a 
party in interest, and also to contradict his testi- 
mony that he used no undue influence, and cannot, 
therefore, be excluded on the ground that other 
beneficiaries under the will should not be affected 
by his admissions. Undue influence may be found 
from all the facts and circumstances surrounding 
a case, evenif there is no direct and positive evi- 
dence. If evidence which would be competent, 
both as an admission of a party in interest and as 
#@ contradiction of that party’s testimony, is ad- 


39. 





miited, no objection being made at the time, before 





the party in question has testified, and afterwards 
counsel ask the court to charge that the testimony 
is inadmissible, but the court charges that it is 
admissible as a contradiction of the party’s testi- 
mony, there is noerror. Saunders’ Appeal, 8. C. 
Conn., June 18, 1886; 6 Atl. Rep., 193. 


37. Provision for Maintenance — Rights of 
Widow—Rights of Children—Statute of Limita- 
tions -- Devise — Pleadings — Devisees -- Action 
to Set Aside Sale.—Where a testator devises 
land to his widow for the support of her- 
self and family, and to be divided. between 
their children at her discretion, (naming them), 
the children have a present interest in the 
same; and, where the widow makes a sale, they 
are entitled to an immediate right of action, not 
only against the widow, but against the purchaser 
also, to have the sale set aside, and the land re- 
stored to them, for the purposes for which it was 
intended. Where land is devised by a testator to 
his widow for the support of the family, and to be 
divided between their children at her discretion, 
and the widow makes a sale of it, the right of 
action which accrues to the children immediately 
after the sale, to have the same set aside, and the 
land restored to them for their support, is abso- 
lutely barred by the lapse of thirty years. Where 
a petition is filed by the devisees of a testator to 
have a sale set aside, made by the widow, who is 
also a devisee under the will, and the petition 
shows that the action is barred, and that they are 
not within any exceptions of the statute saving 
their rights thereto, the rule requiring the statute 
to be pleaded in cases where it is sought to be 
availed of does not apply. Stillwell v. Leavy, Ky. 
Ct. Appls., Oct. 21, 1886; 1S. W. Rep. 590. 





38. ——— Testator — Witnesses — Publication — 


Imperfect Declarations — Sufficiency of, when 
Proof — Construction — Description of Gift 

— Words Sufficiently Definite. — Where a 
testator cannot speak at all, or only with 
difficulty, he may communicate his knowledge by 
signs or by words, unintelligible to some listeners; 
but if he does it in a manner capable conveying 
tothe minds of the witnesses. his own present 
consciousness that the paper being executed is a 
will, itis a substantial and suflicient compliance 
with the provisions of the statute of wills requir- 
ing a publication at the time of the testamentary 
act. While the imperfect and indefinite declara- 
tions of a testator cannot be made sufficient by 
proof of a previous conversation with the subscrib- 
ing witnesses not connected with the factum by 
the words of publication used, yet, if they are so 
connected by the very language of the testator, at 
the time of execution, as to make them an essential 
part of the communication he has made, they are 
sufficient proof of the due publication of the will. 
The words of a testator in his will, “I leave and 
bequeath to my niece * * * all the money I die 
possessed of in several banks and bonds, besides 
all I bequeathed to her in my former will,’ are 
sufficiently definite and certain to transfer to the 
niece whatever money thetestator had at his death, 
which was on deposit or stood to his credit in any 
banks, or was invested in and represented by 
bonds. Inre Will of Beckett, N. Y. Ct. Appls., 
Oct. 5, 1886; 8 N. E. Rep. 506. 





Equal Legacies to Daughters—Ademp- 
tion—Evidence—Burden of Proof— Cross-Peti- 
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tion.—Where a testator left $100 to each of his six 
daughters, excepting two of them, one of whom 
had already received that amount, and the other 
of whom had received $60, and was to have $40 
more, and it appeared that prior to the date of the 
will he contemplated giving $100 to one of the 
four by crediting her and her husband with that 
amount in asale of land to them, the deed to be in 
the wife’s name, but the husband then refused to 
accept such a deed, the fact that the deed was ac- 
cepted by them after the making of the will should 
not preclude such dnughter from receiving her 
legacy. Upon a proceeding in equity against heirs 
to subject certain land devised to the payment of 
legacies, which, by the terms of the will, are to be 
‘charged upon the land devised only in case there is 
not sufficient undevised land to pay the same, if 
the defendants seek, by cross-petition, to have cer- 
tain other land, held adversely by petitioner, sur- 
rendered as part of the estate, the burden is on 
them to show title in themselves or their ancestors. 
Davis v. Justice, Ky. Ct. Appls., Sept. 18, 1886; 1 
S. W. Rep., 588.. 


40. WitnNEss—Competency—Child.—Where it ap- 
pears to the presiding judge that a child, offered as 
a witness, does not sufficiently understand the na- 
ture and obligations of an oath, he may permit the 
child to be properly instructed, if of sufficient age 
and intellect to receive instruction. If the judge 
find the witness competent, it is no objection that 
she has been instructed by a Christian minister 
since the last adjournment of the court. The court 
cannot be called upon to express its opinion to the 
jury as to whether the testimony of a witnees is 
contradictory and conflicting. Where the court 
has fully and properly instructed the jury upon a 
a point, further instruction may be refused. On 
the trial of an indictment for incest by a father 
upon a daughter, the testimony of medical experts 
as to the daughter’s condition soon after the com- 
mission of ihe offense is admissible. Common- 
wealth v. Lynes, 8. 8. C. Mass., Oct. 22, 1886; 3 N. 
Eng. Rep. 89. 








RECENT PUBLICATIONS. 


THE RIGHTS AND OBLIGATIONS OF MARRIAGE—tOo- 
gether with the Rules of the Common Law and the 
Regulations of Particular Statutes Governing the Re- 
lations of Husband and Wife,and Parents and Child, 
throughout the United States. And the Law sus- 
pecting the Dissolution of Marriages and the Grant- 
ing of Divorces. By Maxwell Brothers’ Counselors 
at Law. New York; L. 7 E. Strouse & Co., Law 
Publishers, 1886. 

This is a very small book (114 pages,) on a yery large 
subject. It of course makes no pretention to be ex- 
haustive, nor is it addressed exclusively to the legal 
profession. The authors say in their preface: 
“The purpose of this little work is to furn- 
ish a brief statement, in convenient form, of the lead- 
ing principles which govern the relations growing out 
of the marriage union, and is addressed alike to: the 
legal profession and to the general reader who may 
find in its pages the answer to such questions respect- 
ing the reciprocal rights and obligations of husband 
and wife and parent and child, and questions touching 
the severance of those relations, as most commonly 











and frequently arise in every-day experience.”’? The 
book is well written and well arranged. There are 
six chapters, each divided into suitable sections; and as 
far as it goes, and for the purposes which it is designed 
to accomplish is, in all respects, well executed. Itisa 
matter of question with us, however, whether these 
little compendiums are of any value to the profession or 
to the general reader either. They are not sufficiently 
full forthe lawyer who most needs resort to the regu- 
lar text-books, digests and reports. As to the general 
reader we apprehend that, notwithstanding its lucidi- 
ty, this work, like others of its class, will prove mis- 
leading. The conciseness necessary in so short a 
book has prevented the authors from noting many dif- 
ferences and distinctions that may be material in ques- 
tions investigated by the amatuer,whose want of prac- 
tice in such matters might well superinduce error. 








JETSAM AND FLOTSAM. 





AN OcULIST’s TEST. 

In a large factory in which were employed several 
hundred persons, one of the workmen, in wielding his 
hammer carelessly allowed it to slip from his hand. It 
flew half way, across the room, and struck a fellow- 
workman in the left eye. The man averred that his 
eye was blinded by the blowalthough a careful exam- 
ination failed to reveal any injury, there being not a 
seratch visible. He brought a suit for compensation 
for the loss of half of his eyesight, and refused all of- 
fers of compromise. 

The day of the trial arrived, and in open court an 
eminent oculist retained by the defence examined the 
alleged injured member, and gave it as his opinion that 
it was as good as the right eye. Upon the plaintiff’s 
loud protest of his inability to see with his left eye, the 
oculist proved him a perjurer, and satisfied the court 
andjury of the falsity of his claim. 

And how do you suppose he did it? Why, simply 
by knowing that the colours green and red combined 
make black. He procured a black card on whicha 
few words were written with green ink. Then the 
plaintiff was ordered to put on a pair of spectacles 
with two different glasses, the one for the right eye 
being red and the one for the left eye consisting of 
ordinary glass. Then the card was handed him, and 
he was ordered to read the writing on it. This he did 
without hesitation, and the cheat was at once exposed. 
The sound right eye, fitted with the red glass, was 
unable to distinguish the green writing onthe black 
surface of the card, while the left eye, which he pre- 
tended was sightless, was the one with which the 
reading had to be done. 





RECENTLY in Kern county, California, a man 
charged with murder was held by the superior court 
in $500 bail. A few days after a prisoner was before a 
justice, charged with stealing a suit of clothes. He 
was held to answer, and when the question of bail 
came up the justice said, after figuring awhile: ‘“The 
judge of the superior court releases a man who is 
charged with murder on $500 bail. I think, after 
comparing the degrees of crime, I will give yousa 
chromo and let you go. 














